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DIGEST OF DECISIONS 


IN INSURANCE CASES, RENDERED IN THE UNITED STATES SUPREME 
AND CIRCUIT COURTS, AND IN THE STATE 
SUPREME COURTS. 


ADJUSTMENT. 


§ 124. Frre.—ZIs a New Contract.—Fraud as a Defense.—The 
adjustment of a loss indorsed on the policy constitutes a new and 
independent agreement on which suit may be brought, and which 
supersedes the original contract, and a defense founded on a vio- 
lation of the latter through fraud or over-valuation will fail unless 
fraud or error can be clearly proved by the defendant, on whom 
is the burden of proof. The adjustment is a compromise which 
fixes the rights of the parties. 


Ins. Co. vs. Chestnut, 50 Tll., 112; Ins. Co. vs. Archdeacon, 82 ib., 246 ; 
Smith vs. 'Ins. Co., 62 N. Y., 85; Keogh .vs.*Forman,‘33°’Am., 82 IIl., 
236. 


Godchaux vs. Merch. Mut. Ins. Co. 
Rep’d Jour’l, p. 698. 


AGENT. 


$125. Lire.—Claim for Prospective Damages for Discharge. 
i spe g 
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-—Pleading.—Evidence of Experts.—Appellee in his complaint al- 
eged that he had been discharged without cause as the agent of 
appellant, that there was due him for renewal policies theretofore 
collected $125, and that he had secured policies upon which the 
annual premiums paid appellant are $8,000, and the commission 
thereon $400 per annum. The complaint is certainly good as to 
the $125, and if a complaint entitles the plaintiff to some relief 
it will be upheld, though it may not entitle him to all the relief 
prayed for. 

Baylis vs. Glenn, 72 Ind., 5 ; Richardson vs. Eagle Machine Works, Ind. 
S. C.; Ensworth vs. New York etc. Co., 1 Biglow, Ins. Cases, 645 ; Lewis 
vs. Atlas Ins., 61 Mo., 534. 

In a case like this the party must combine in one action claims 
for past services and for damages that are prospective in their 
character, where the reply shows a contemporaneous construc- 
tion of the contract by the parties, and courts will enforce such 
a construction. 

Reissner vs. Oxley et aJ., Ind. S. C.; Johnson vs. Gibson, Ind. S. C., 
Pheenix Ins. Co. vs. Himeley, 75 Ind., 1; Kimberlin vs. Carter, 49 Ind.; 
111; Bowen vs. Bowen, 77 Ind., 470 ; Johnson vs. Thompson, 72 Ind., 
167. 


It was competent for witnesses skilled in matters of insurance 
and familiar with the value of renewals of policies, to state the 
value of the appellee’s contract. There are many cases sustain- 
ing aright to prospective damages of a character not more spec- 
ulative or conjectural than those here claimed. Merely pro- 
spective profits cannot asa general rule be recovered, but the ap- 
pellee claims for services already rendered, and from which ap- 
pellant has derived a present benefit, and will probably derive 
future benefits. ‘Lhe only question for the future to solve is, how 
many policy-holders will renew and pay premiums? This prob- 
ability is, like all others of an analogous character, to be deter- 
mined upon evidence. 

City vs. Gaston, 58 Ind., 224 ; Penn Co. vs. Lilly, 73 Ind., 352 ; Martin 
vs. Merritt, 57 Ind., 34; Santer vs. Hudson, 66 N. Y., 50; Plumb vs. 
Schell, 55 N. Y., 592 ; McKenny vs. Yorken, 27 Ill., 160 ; Romley vs. R. 
R. Co., 8 Exc., 221; S. C., 8 Uriak. Eng., R., 293; H. & G. NN. R. R. Co. 
vs. Miller, 49 Tex., 322 ; Oakland vs. Field, 48 Penn. St., 327; Feles vs. 
Hemenoy, 64 Me., 373 ; Sibley vs. Rider, 54 id., 463; Hercules Mutual 
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Life Ins. Co. vs. Bunker, 77 N, Y., 4385; Niagara F. Ins, Co. vs. Greene, 
71 Ind. 


Aitna Life Ins. Co. vs. Nixon. 
Rep’d Jour’l, p. 570. Inpb. 8. 0. 


$126. Fire.—Pcower of Company to Revoke Appointment.— 
Complainants were appointed agents of the defendant in Illinois, 
and continued to act as such from year to year, the State Audi- 
tor each year, at request of defendant, designating the complain- 
ants as the defendant’s agents, as required by statute. Before 
the fiscal year of 1881 was closed, defendant revoked the agency 
of complainants. Held, that the appointment was revocable at 
the will of the defendant. Held, that there was nothing in the 
fact of designating the complainants as defendant’s agents for 
the year 1881, by the State Auditor, affecting the right of defend- 
ant to revoke the appointment at any time. 


Davis et al. vs. Niagara Fire Ins. Co. 
Rep’d Jour’l, p. 592. 


ASSIGNMENT. 


$127. Lire.—Principles of.—Right of Action—Policies of in- 
surance are but choses in action, and governed by the same prin- 
ciples applicable to choses in action in general. They are as- 
signable in equity only, and in this State, courts of law will not 
recognize the assignment so as to allow the assignee to sue on 
the policy in his own name. 

New England Fire and Marine Ins. Co. vs. Wetmore, 32 IIl., 221; Peoria 
Marine and Fire Ins. Co. vs. Hervey et uw., 34 id., 62; Massachusetts Mu- 
tual Life Ins. Co. vs. Robinson, 98 id., 324; Bliss on Life Insurance, sec. 
325 ; May on Insurance, sec. 377 ; Jessel vs. Insurance Co., 3 Hill, 88 ; 2 
Am. L. Cases (5th ed.), 886, 887. . 

The payment of a premium on a policy of life insurance by 
the assured, after an assignment to his children, for them, when 
the policy is to him and in his name, or even a payment by the 
assignees, when no new undertaking or promise is made to them, 
will not authorize a recovery in the names of the assignees, even 
under the common counts. The suit must be brought in the 
name of the party having the legal interest, though it may be for 
the use of the party having an equitable interest. 
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Mutual Life Ins. Co. vs. Robinson, 98 IIl., 324 ; Dicey on Parties, 51 
and notes, Distinguishing Peoria Marine and Fire Ins, Co. vs. Hervey et 
ux., 34 Ill., 46 ; New England Fire and Marine Ins. Co. vs. Wetmore, 32 
Iil., 221; Westchester Fire Ins. Co. vs. Foster, 90 id., 122. 


U. S. Life Ins. Co. vs. Ludwig. 
Rep’d Jour’l, p. 700. 


EQUITY. | 


$128. Lire.— Enforcement of Contract by.—Equity has juris- 
diction to enforce the performance of a contract-to deliver a pol- 
icy of insurance, and having taken jurisdiction for that purpose, 
will, in case there has been a loss or death, retain it. for the pur- 
pose of decreeing payment of the policy. A contract to issue a 
plain life insurance policy upon the life of the applicant for $15,- 
000, payable to his wife, according to the form in use by the com- 
pany, is sufficiently certain to be enforced; and if there is any 
extrinsic reason why it should not be enforced, as that it was 
procured by fraud or falsehood, it must be set up as a defense. 

Angell on F. & L. Ins., sec, 34 ; Perkins vs. Washington Ins. Co., 4 Cow., 
645 ; Carpenter vs. M. §. Ins. Co., 4 Sand. Ch., 408; Bigger vs. S. I. Ins. 
Co., 5 Saw., 304.: 

Herbert vs. Mut. Life Ins. Co. 
~ Rep’d Jour’l, p. 567. U.8.C. C., OREGON. 


EVIDENCE. , 


§ 129. Fire.—Construction of Iowa Code.—Delayed Witness. 
—Section 2,799 of the lowa Code provides that at any time be- 
fore the cause is submitted, either party may be permitted by the 
court to give further testimony to correct an evident oversight or 
mistake in the discretion of the court, and on terms. Held, that 
where a witness coming from a distance was delayed on the road 
by missing the train, not by reason of any fault on the part of 
the company or of himself, it is a case within this section of the 
statute, and the refusal of the court, after argument and before 
submission of the case, to permit such witness to be sworn, was 
an abuse of its discretion. 

Smith vs. State Ins. |Co. 

Rep’d Jour’l, p. 673. Iowa. 8. CO. 
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$130. Lire.—Effect of Demurrer.—A demurrer to evidence 
admits all facts of which there is evidence, and inferences rea- 
sonably and logically deducible therefrom, but not such as are 
forced or unnatural. The court will not weigh the evidence, but 
will accept it against the demurrant in case of conflict. 

Fitz vs. Clark, Ind. S. C.; Indianapolis &c. Co. vs. McSinn, id.; Ohio 
&e. Co. vs. Collain, 73 Ind., 261 ; Miller vs. Porter, 71 id., 521; New Home 
vs. Clark, 60 id., 172; Egan vs. Downing, 55 id., 65; Andrews vs. Ham- 
mond, 8 Bkf., 540 ; McCrary vs. Fike, 2 id., 374. Buller N. P., 313 ; 
Pauling vs. U. S., 4 Cranch, 219. 

Willeut vs. N. W. Ins. Co. 


Rep’d Jour’, p. 622. 


JURISDICTION. 


$131. Fire.—In Case of Foreign Company.—Service of Proc- 
ess.—Where a court of general jurisdiction in another sovereign- 
ty has passed {upon the question of its own jurisdiction, when 
expressly raised by plea and necessarily considered in giving 
judgment, the parties to such suit are bound in a home court un- 
der the principle of res adjudicata. In such a suit against an in- 
surance company in a home court on a judgment from a court of 
another sovereignty, though the court may look behind the judg- 
ment of the court a quo into the question of the jurisdiction of 
that court over the subject-matter or parties, and into the validity 
of the process by which suit there was commenced; yet this 
power does not, as of course, relieve parties to the suits from the 
operation of the principle of res adjudicata. An insurance com- 
pany, chartered and resident in one State, which does business 
in another State through an agent there, who receives risks, col- 
lects premiums, signs and delivers policies, and transacts the 
business usually done by the resident agent of a non-resident 
corporation, may be sued in that State, if its statute law does not 
forbid, by the service of process on that agent, whether he has 
express power of attorney to receive or accept such service or 
not. And this is especially so where a law of such State requires 
every non-resident insurance company to have at least one agent 
in the State empowered to receive service of process, and re- 
. quires every agent who receives risks, or collects premiums, or 
transacts business for such company, to have a certificate of such 
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warrant. A peremptory exception, such as is used in the prac- 
tice in Louisiana, which denies that a resident agent of a non- 
resident insurance corporation is such an agent as that service 
upon him of process for commencing a suit will bring the cor- 
poration into court, is equivalent to the common-law plea to the 
jurisdiction ; and, although it alleges that the defendant corpora- 
tion appears “ alone to file it,” it submits the question of juris- 
diction to the court in such manner that judgment against the 
defendant, upon it there, by a court of general jurisdiction, binds 
the defendants everywhere. 


Citing and discussing Moulin vs. Ins. Co., 1 Dutcher, 57; 4 Zab., 234; 
Angel & Ames Corp., 3 402 ; Bushel vs. Ins. Co., 15 Serg. & R., 176; RB.R. 
Co. vs. Harris, 12 Wall., 65 ; Ry. Co. vs. Whitten, 18 Wall., 270; Ex parte 
Schollenberger, 96 U. S., 376; Michael vs. Ins. Co., 10 La. Ann., 737 ; 
Wright vs. L.& L. & G. Ins. Co., 30 La., Ann., 1186 ; Douglas vs. Forest, 
4 Ring., 686; Bank of Australia vs. Nias, 16 Ad. & Ell., 717 ; Becquet vs. 
McCarthy’s Exr., 2 Barn & Ad., 951 ; Godard vs. Gray L. R., 6 Q. B., 139; 
Schibsby vs. Westenholz L. R., 6 Q. B., 155; Cox vs. Thomas, Ad’mr, 9 
Gratt., 323 ; 1 Kent, Comm., 261, 262, and notes; Story, Confl. Laws, 2 
608, references and note ; 1 Rob. Pr., 219; 6 Rob. Pr., 427; 7 Rob. Pr., 
109; 1 Smith, Lead. Cas., 1118-1146; 2 Smith Lead. Cas., 828; Judge 
Moncure’s opinion in Bowler vs. Huston, 30 Gratt., 266; note to Shuman 
vs. Stillman (from 6 Wend., 477), in 15 Am. Dec., 378; note to Pixley 
vs. Winchell (7 Cow., 366), in 17 Am. Dec. 585 ; note to Messier vs. God- 
dard (7 Yeates, 533), in one Am. Dec., 325; Benton vs. Burgot, 10 Serg. 
& R. at 241 ; Rocco vs. Hackett, 2 Bosw., 579 ; Imrie vs. Castrique, 8 Com. 
B. (N. S.), 405; S. B. in error, L. R., 4 H. of L., 414; Mills vs. Duryea, 7 
Cranch, 383-4 ; Hampton vs. McConnell, 3 Wheat., 234 ; Knowlesjvs. Gas- 
light & Coke Co., 19 Wall., 58; Thompson vs. Whitman, 18 Wall., 457 ; 
Hill vs. Mendenhall, 21 Wall., 553 ; Lafayette Ins. Co. vs. French, 18 How., 
404; Williamson vs. Berry, 8 How., 496, 540 ; Glass vs. Sloop Betsy, 3 Dal., 
7; Rose vs. Himely, 4 Cranch, 241; Elliott vs. Piersol, 1 Pet., 328 ; Schri- 
ver’s Lessee vs. Lynn, 2 How., 59; D’Aarcy vs. Ketchum, 11 How,, 
165; Webster vs. Reid, 11 How., 437; Nations vs. Johnson, 24 How., 
195 ; Christmas vs. Russell, 5 Wall., 291, 305 ; Pennoyer vs. Neff, 95 U. S., 
714; Sheldon vs. Wright, 5 N. Y., 497 ; Dyckman vs. New York, id., 43¢ ; 
Nurie vs. Castrique, 8 Com. Bench, (N.S.,) 405; and S. C. in error, L. 
R., 4 H. of L., 414 ; Drur’s case, 8 Coke, 141b ; Tarlton vs. Fisher, Doug., 
671. 


Moch et al. vs. Virginia F. & M. Ins. Co. 
Rep’d Jour’l, p. 657. 
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NOTICE. 


§132. Fire—And Proofs of Loss.— What is Reasonable Time. 
-—A requirement of immediate notice of loss is sufficiently com- 
plied with if due diligence is observed under all the circumstances. 
Where notice was served three weeks after the loss, dated two 
weeks after, and it was claimed that the insured had been pre- 
vented from serving it earlier, by sickness or other cause, the de- 
lay was not unreasonable. 

May on Ins., 3462; Peoria M. & F. Ins. Co. vs. Lewis, 18 IIl., 560; 
Knickerbocker Ins. Co. vs. Gould, 80 IIl., 388. 

Where the policy required that the insured shall 
give “immediate notice, * * and shall render a particu- 
lar account in writing, etc.;’ also, that until such proofs 
are given, the loss shall not be payable, the stipulation does not 
require immediate proofs or any special diligence, but only within 
a reasonable time. Such proofs are sufficient as to time if fur- 
nished within the time allowed the insured to sue and recover, al- 
lowing for the sixty days of grace given to the company for pay- 
ment, or where the limitation is one year, within ten months from 
the time of loss, if satisfactory reasons for delay are shown. 

Aurora Fire Ins. Co. vs. Eddy, 49 Ill., 106. May on Insurance, 
¢175. : 


Niagara F. Ins. Co. vs. Scammon. 
Rep’d Jour’l, p, 614. 


OTHER INSURANCE. 


§133. Fire.— Breach of Warranty.—Where the application 
is made a part of the policy and a warranty, and a question in- 
quiring what other insurance exists is answered by stating that 
the building is insured in the N. Company for $4,000, whereas it 
was also insured in another company for $2,000, the failure to 
mention the second policy is a breach of warranty. 

Mutual Benefit Life Ins. Co. vs. Miller, 39 Ind., 475; Mvtual Bene- 
fit Life Ins. Co. vs, Cannon, 48 Ind., 264; Eddy St. Iron Foundry vs. 
Hampden, 1 Cliff, 300; Pierce vs. Empire Ins. Co., 62 Barb., 636; Com- 
monwealth Ins. Co. vs. Morringer, 18 Ind., 352; Edwards vs. Farmers’ 
Ins. Co., 74 Ill., 84; Byers vs. Farmers’ Ins, Co., 35 Ohio, 606; Angel on 
Fire and Life Insurance, Sec. 142 ; Ellis on Law of Fire Insurance, p. 28 ; 
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Wood on Fire Insurance, Sec, 137, 214; Cady vs. Imperial Ins. Co., 4 Cliff, 
203 ; James vs. Lycoming Ins. Co., id., 272 ; Grant et al. vs. The Lexing- 
ton Fire and Life Ins. Co., 5 Ind., 23 ; Nichol vs. American Ins. Co., 3 
Woodb. & Min. C.C. U. ‘S., 529 


Phenix Ins. Co. vs. Benton. 
Rep’d Jour’l, p. 634. 


PAROL CONTRACT. 


§ 134. Fire.—Burden of Proof.— Authority of Agent.— Where 
a parol contract of insurance was sued on, the burden of proof 
is on the plaintiff to prove the contract ; and an instruction that 
if the company, through its agent “ having full authority to take 
risks of insurance for the defendant,” entered into the alleged 
parol contract, it would be binding upon the company, taken in 
connection with the further instruction, which shows clearly that 
the court intended to submit to the jury the question as to 
whether the agent had such authority, is not erroneous. The 
authority of an insurance agent to take one kind of a risk will 
not raise the presumption of authority to take all kinds of risks, 
where the evidence shows that the agent received the applica- 
tion for the insurance, and forwarded to the company to pass 
upon the risk. 

Smith vs. State Ins. Co. 


PLEADING. 


$135. Fire.—Averment of Valuation.—Insurable Interest.— 
Evidence as to Damages.—An averment of the value of the prop- 
erty at the time of insurance is not necessary in the complaint in 
case of an open policy where the application states such value 
and the application is made part of the policy, which is made 
part of the complaint. 

Aurora F. Ins. Co. vs. Johnson, 46 Ind., 315. 


The complaint should show an insurable interest at the time of 
insurance and of loss. Butit is sufficient if the complaint states 
facts which necessarily involve such interest. 

Home Ins. Co, vs. Duke, 75 Ind., 535; Aurora F. Ins. Co., supra; 
tna Ins. Co. vs. Kittles, Ind. S. C. 


Where the evidence is conflicting and will sustain the verdict, 
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the court will not hold the damages found to be excessive, simply 
from a preponderance of evidence. 


Phenix Ins. Co. vs. Benton. 


PREMIUM. 


$136. Lire.—Lffect of Acceptance of Medical Examiner's 
Fees as Part Payment.— Waiver by Agent.—Notice Calling for 
Payment as a Waiver.—The acceptance of a medical examiner’s 
claim for fees, as a part payment of a premium from him, will 
not establish a custom so to do by the company. Where full 
payment was required by the terms of the policy in a mutual 
company, the acceptance of such part payment will not authorize 
a claim for a proportionate amount of insurance. A policy pro- 
vision that agents should be authorized to receive premiums only 
upon holding receipts duly signed, and could not waive policy 
stipulations, may be waived by the company. Payment of pre- 
mium may be made in money or in medical services, and where 
such latter payment is alleged, the doctrine of waiver should be 
liberally applied, but the waiver must be by an agent having com- 
petent authority. Where by agreement with the local agent the 
first premium was paid in services, ard there was evidence of an 
understanding with the district agent of a foreign company that 
services were to be allowed on the second premium, in the case 
of demurrer it must be held that such premium was paid to the 
extent of such services. The payment of such part in services 
did not relieve from the duty of prompt payment as to the re- 
mainder, unless waived. Notice from the company, calling for 
full payment, does not show that credit would not be given for 
the services allowed, and is not a waiver of the right to require 
the remainder, nor does it excuse the duty of tendering such re- 
mainder. . 

Wood on Ins., 176, 832 ; May on Ins., % 360, 363; Behler vs. The Ger- 
man Ins. Co., 68 Ind., 347 ; The United States &e. Co. vs. The President 
&c.,42 Ind., 588 ; The Kentucky Xe. vs. Jenkes, 5 id., 96 ; Best vs. London, 
8 Ind.; Franklin Life Ins. Co. vs. Sefton, 53 Ind., 380 ; Phoenix Ins. Co. 
vs. Hinesley, 75 Ind.; Girard Ins. Co, vs. Mutual &c. Co., Pa. S.C.; Reiss- 
ner vs. Oxley, this term ; Gibson vs. Johnson, id.; Armen vs. Harden, 60 
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Ind., 119; Brooklyn &c. Co. vs. Dutcher, 95 U. S., 269 ; Ruble vs. Mus- 
sey, 2 Ind., 636 ; Turner vs. Parry, 27 Ind., 163. 


Wiilleut vs. N. W. Ins. Co. 


PROHIBITED. RISK. 


§ 137. Fire—Keeping Saltpetre—The policy in a pripted 
provision prohibited the keeping of gunpowder, saltpetre, and 
certain other hazardous articles without written consent. Such 
consent was given to keep articles usual in the trade of a whole- 
sale grocer, and also to keep gunpowder. Held, that the policy 
was not avoided by keeping saltpetre in such quantity as was 
usual in the business. The special permit to keep gunpowder did 
not by implication exclude such other hazardous articles as were 
usually kept. 


Franklin Ins. Co. ys. Brock (57 Penn. St., 134); Grant vs. Lexington 
Fire Ins, Co. (4 Ind., 23) ; Niagara Falls Ins. Co. vs. De Graff (12 Mich., 
124) ; Elliott Hamilton Mutual Ins. Co. (13 Gray, 189) ; Viele vs. Germania 
Ins. Co. (26 Iowa, 9) ; Hall vs. Ins. Co. of North America (58 N. Y., 292); 
Citizens Ins. Co. vs. McLaughlin (53 Pa. St., 485) ; Archer vs. Merchants’ 
etc. Ins. Co. (43 Mo., 482. The case of Steinbach vs. Ins. Co. (62 Wall., 
183), distinguished. 

Stout vs. Commercial Union Ass. Co. 

Rep'd Jour’l, p. 688. 


TAXATION. 


§138. Lire.—Construction of Massachusetts Statute.—Chapter 
227 of the Massachusetts Statute of 1880, which provides that 
life companies doing business in the Commonweath shall pay an- 
nually an excise tax to be determined by an assessment upon a 
valuation equal to the net value of all the policies in force, is not 
unreasonable or a tax on property inconsistent with the idea of 
an excise tax, but is constitutional and valid. 

Oliver vs. Washington Mills, 11 Allen; Com. vs. Hamilton Man. Co., 12 
Allen, 298 ; Cheshire vs. County Commissioners, 118 Mass., 386. 


Conn. Mut. Life Ins. Co. et al., vs. Commonwealth et al. 
Rep’d Jour’, p. 692. Mass. 8. J. C. 
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TITLE. #1 


§ 139. Fire—Of Warehouseman in Grain—Construction of 
Policy.—Lnability of Warehouseman.—The policy was “ on grain, 
seeds and sacks, their own or held by them in trust or on com- 
mission, or sold but not delivered,’ contained in their elevator. 
A part of the wheat in the elevator was delivered by farmers un- 
der an instrument specifying the amount and grade as on store, 
and concluding ‘“ Wheat in store subject to our charges. Fire at 
owner's risk.” Held, that the insured was not obligated to return 
the identical wheat to the farmers, but only a like quantity of 
like grade, or its money value, and the title was in the insured, 
who might cover not merely his own charges as bailee, but its full 
value. 

Carlisle vs. Wallace, 12 Ind., 252 ; Johnson vs. Brown, 37 Iowa, 200. 

Held, that the stipulation with the vendors did not prohibit 
such insurance or amount to an understanding that it should not 
be effected. The insured was liable for fire resulting from care- 
lessness, notwithstanding the stipulation. 

Baxter vs. Hartford F. Ins. Co. 

Rep’d Jour'l, p. 600. U. 8.0. C., IND. 


*, VACANT. 


§140. Fime—Subsequent By-laws of a Mutual Company Can- 
not Change Ewisting Policy as to.—There is nothing in the rec- 
ognized law of insurance which would authorize an insurance 
company to so change an existing policy by subsequent by-laws 
as to create a forfeiture on account of vacancy of the building 
insured. Leaving property vacant is not such a change of risk 
as would without express agreement avoid the policy. New by- 
laws adopted by the company cannot be allowed to destroy ex- 
press contracts, and a contract once made with a member of a 
mutual company cannot differ in its essence from oné made with 
any one else. 

Residence F, Ins. Co. vs, Hanawold, 37 Mich., 103; May, Ins., 2 249, 
552 ; Ins. Co. vs. Connor, 17 Pa. St., 186; N. E., Mut. Ins. Co. vs, Henry, 


45 N. H., 290; Hamilton Mut. Ins. Co. vs. Hobart, 2 Gray, 543; N. E. 
Mut. Ins. Co. vs. Butler, 34 Me., 451; Reven vs. Boston Copper Co., 15 
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Pick., 363 ; American Bank vs. Baker, 4 Metc., 176 ; Angell & Ames, Corp., 
339, 345. 

Becker vs. Farmers’ Mut. Ins. Co. 

Rep’d Jour’l, p. 595. Mica. 8. CO. 


VALUATION. 


§ 141. Fire—Of Plan of Organization of Company.—Fraud. 
—A purchaser of property cannot rescind the contract for fraud 
so long as he retains the property, if of any value. An answer 
seeking to avoid the payment of the price of property purchased, 
on the ground of fraud, which does not aver that the property 
was of no value, or does not aver a return or an offer to return 
the property, is insufficient on demurrer. A court cannot say 
that the transfer of an instrument for the organization of insur- 
ance companies, is of no value, as the vendor of such property 
before publication, if not copyrighted, is entitled to control its 
disposition. An instruction that the transfer of a plan for the 
organization of insurance companies is of no value because there 
is no law in this State authorizing the formation of such com- 
panies, is erroneous. 

Cates vs. Bales et al. 

Rep’d Jour’, p. 682. 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


UNITED STATES CIRCUIT COURT. 


EASTERN DISTRICT OF NEW YORK. 


SELVAGE 


vs. 
JOHN HANCOCK MUTUAL LIFE INS. co.*) 


The insured requested a friend to pay the premium when due, and the latter 
upon inquiring of the agent, was told that he would notify him when the 
payment was due. No notification was given, and tender subsequently 
made by the insured it was claimed was refused, because past due. 

Held, that agents authorized to receive payment, though not bound to give in- 
formation as to the date, yet if they assumed to do so were bound to give 
it correctly, and where failure to make payment was caused by the acts of 
such agent, the company was estopped from setting up a forfeiture of the 
policy. 


WHEELER, J. 
This is an action upon a policy of life insurance, and has now, af- 
ter verdict for the plaintiff and before judgment thereon, been heard 
upon a motion of the defendant for a new trial. The policy pro- 
vided for the payment of a premium at the office of the company, 


* Decision rendered June 17, 1882. 
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“or to their agent producing the receipt of said company,” on or be- 
fore the thirteenth day of July in every year during the continu- 
ance of the policy ; that if any premiums should not be paid on or 
before the day when due, the policy should thereupon become for- 
feited and void, except as provided by the non-forfeiture law of 
Massachusetts ; and that no person except the president or secretary 
was authorized to make, alter or discharge contracts, or waive for- 
feitures. The premiums were paid to and received by agents pro- 
ducing receipts—for 1871 on July 17 ; for 1872 on July 13 ; for 1873 
on August 1 ; for 1874 on September 25. The assured died March 
13, 1879. The premium for 1875 was not paid on or before July 
13, and has never been received. Ifthe plaintiff is entitled to have 
that premium treated as paid or tendered in due time, the non-for- 
feiture laws of Massachusetts would continue the policy so as to cover 
the death, otherwise not. The plaintiff's evidence tended to show 
that some time before July 13, in that year, the assured and the 
plaintiff, being about to leave home, arranged with Edson C. Chick, 
a friend, to see to this payment for them ; that afterwards, but still 
some time before the day, Chick called upon the agents who had 
charge of defendant’s business for that State, and who had produced 
the prior receipts and received the payments, and who had the re- 
ceipt for that premium, and inquired when the premium would be 
due, being ignorant of the precise day, and having no means at hand 
to ascertain it ; that the agent said that their safe was locked and 
another agent was gone out with the key, so that the information 
could not then be given ; that he then took Chick’s address, and told 
him, further, that he would inform him seasonably of the day ; that 
he never did inform Chick or the assured or the plaintiff of the day ; 
that on the eighteenth day of August the assured took the requisite 
amount of money and started for the office of the agents, saying he 
would go there and tender the amount of the premium, and returned, 
saying he had done so ; that controversy soon arose about non-ac- 
ceptance of the premium, which was renewed after the death, in 
which the agents and officers of the defendant were fully informed 
that a tender on that day was claimed to have been made, and did 
not deny or dispute it. The defendant’s evidence tended to show 
that notice was directed to be sent to the assured thirty days before 
the day ; that no arrangement was made with Chick about-informing 
him of the day; and that no tender of that premium was made. 
The defendant requested that a verdict be directed in its favor. 
Tke jury was directed that, if the assured and the plaintiff arranged 
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with and relied upon Chick to see the payment of that premium, and 
Chick applied at the office of the agents before the day for infor- 
mation as to the day, and the agent agreed to furnish it and did not, 
and Chick waited until after the day, relying upon that agreemeet, so 
that infact Chick and the assured and the plaintiff were deceived in- 
to letting the day pass without payment by the agreement of the 
agent to inform Chick and the failure to do so, and the premium 
was in fact tendered within a reasonable time of waiting for the in- 
formation, the plaintiff was entitled to a verdict ; but that, if they 
were not so deceived into letting the day pass without payment, or if 
the tender of the premium was not in fact made, or if it was not 
made within a reasonable time for waiting for the information, the 
verdict should be for the defendant.. The motion is urged princi- 
pally on the ground that there was not sufficient evidence that a 
tender was actually made to be submitted to a jury upon that point, 
and because a verdict for the defendant was not directed. 

What the assured said he was going to do or had done about mak- 
ing the tender would not probably be sufficient to support the find- 
ing. What he said in starting with the money might be admissible 
as a part of the res geste ; what he said in returning was a mere nar- 
rative of a past transaction—hearsay, and of no weight. There is 
no question, however, as to the admissibility of this evidence under 
consideration ; the question is whether all that was put in was suffi- 
cient. The conduct of a party with reference to a claim made about 
which the party is called upon to act isalways admissible in evidence 
and important ; and when a claim was made founded upon a fact 
entirely, the existence of which was within the knowledge or reach of 
the knowledge of the party and not controverted, but proceeded 
about as if it existed, all this was not only competent, but quite 
strong evidence in the nature of an implied admission that the fact 
existed. 

It is doubtless true, as has been well argued for the defendant, 
that in case of such policies, payment of the premiums must with 
great strictness be made at the day, and that misfortune or accident, 
cr indulgence at some times after the day will not excuse from pay- 
ment, or entitle delinquents to indulgence at other times. (N. Y. 
Life Ins. Co. vs. Statham, 93 U. S., 24 ; Kline vs. N. Y. Life Ins. Co., 
3 Morr. Trans., 110 ; Thompson vs. Life Ins. Co., id., 332.) 

It is also true that these agents were somewhat special agents, with 
limited authority in respect to making new contracts and waiving 
forfeitures in respect to the policy, and that notice of the limitation 
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was carried to policy-holders by the policy itself. Still, the re- 
quirement of payment was not so absolutely strict but that the con- 
duct of the defendant could change or modify it. (Ius. Co. vs. Eg- 
gleston, 96 U. S., 572.) Neither was the limitation upon the au- 
thority of the agents imposed by any statute or law, or otherwise, so 
that full authority might not be given by those entitled to confer au- 
thority, nor so but that it might be proved by course of dealing, or 
otherwise, as such authority is usually proved. These agents were 
well authorized to receive payment according to the terms of the pol- 
icy itself, an1 to transact the whole of that business in behalf of th: 

defendant. Had they taken counterfeit money and called it good, 
probably no one would say that the policy was forfeited, although 
that would be non-payment, if good money was offered when th: 

character of the bad was discovered and made known. Nor if they 
said that only part was due, and only what they said was due was 
offered, would any one probably say that the policy was forfeited be- 
cause the whole was not offered. They were authorized to give all 
necessary information for the transaction of the business, and the de- 
fendant would be bound to the correctness of such as they should 
give. As has been said on behalf of the defendant, the assured 
could look at the policy for information as to the day, and Chick 
could have inquired of him ; but Chick had not the information at 
hand, and although he had other sources to go for it, and although 
they might not be bound to give it, still he had the right to ask for 
it of them, and if they gave it they were bound to give it correctly, 
and if they undertook to give it they ought to do so. They were not 
asked to waive a forfeiture, for there was none ; nor were they asked 
to make, alter or discharge any contract ; they were merely asked 
for information, and undertook to give it, but did not, and misled 
those interested in keeping up the insurance. This was done in a 
matter intrusted to them, and the defendant, which intrusted them, 
ought to bear the consequences. Had the assured called the thir- 
teenth of July and inquired, and they had told him that the next day 
was the day, and relying upon that, they had waited until the noxt 
day, and then been told it was too late, probably no one would say 
that the defendant was-not estopped from claiming it was too late. 
That would be the same as this, except this was misleading for a 
longer time ; but, as the jury have found, not longer than was rea- 
sonable to be relied upon. 

The motion is denied, and the stay of proceedings is vacated. 
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UNITED STATES CIRCUIT COURT 


EASTERN DISTRICT OF VIRGINIA. 


MOCH et At. 
US. 
VIRGINIA FIRE & MARINE INS. CO.* 


Where a court of general jurisdiction in another sovereignty has passed upon 
the question of its own jurisdiction, when expressly raised by plea and nec- 
essarily considered in giving judgment, the parties to such suit are bound 
in a home court under the principle of res adjudicata. 

In such a suit against an insurance company in a home court on a judgment 
from a court of another sovereignty, though the court may look behind the 
judgment of the court a quo into the question of the jurisdiction of that 
court over the subject-matter or parties, and into the validity of the process 
by which suit there was commenced ; yet this power does not, as of course, 
relieve parties to the suits from the operation of the principle of res 
adjudicata. 

An insurance company, chartered and resident in one State, which does busi- 
ness in another State through an agent there, who receives risks, collects 
premiums, signs and delivers policies, and transacts the business usually 
done by the resident agent of a non-resident corporation, may be sued in 
that State, if its statute law does not forbid, by the service of process on 
that agent, whether he has express power of attorney to receive or accept 
such service or not. 

And this is especially so where a law of such State requires every non-resident 
insurance company to have at least one agent in the State empowered to 
receive service of process, and requires every agent who receives risks, or 
collects premiums, or transacts business for such company, to have a cer- 
tificate of such warrant. 

A peremptroy exception, such as is used inthe practice in Louisiana, which 
denies that a resident agent of a non-resident insurance corporation is such 
an agent as that service upon him of process for commencing a suit will 
bring the corporation into court, is equivalent to the common-law plea to 
the jurisdiction ; and, although it alleges that the defendant corporation 
appears ‘‘alone to file it,” it submits the question of jurisdiction to the 
court in such manner that judgment against the defendant, upon it 
—_ by a court of general jurisdiction, binds the defendants every- 
where. 





* Decision rendered February, 1882. From Federal 2 porter. 
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This is an action brought upon a judgment for $3,000, with inter- 
est and costs, obtained by the plaintiff against the defendant in the 
District Court of the parish of Caddo, Louisiana, on the twelfth of 
April, 1879. The judgment in Louisiana was obtained on a policy of 
fire insurance issued by the defendant to the plaintiff, through John 
W. Taber, its agent at Shreveport. Process there was issued on the 
seventeenth day of January, 1879, against the defendant company, 
‘though its agent, John W. Taber,” and was served on Taber. The 
policy of insurance sued upon there was signed by the chief officers 
of the company in Richmond, Virginia, and was countersigned by 
“Douglas West, general agent,” and by “John W. Taber, agent.” The 
petition (declaration) averred that the contract of insurance had been 
made through Taber, as agent of defendant. The term of the court 
at which the judgment in Louisiana was rendered, began on Monday, 
the seventh of April, 1879. On the next day, the 8th, there was an 
entry of “default.” On the twelfth of April the defendant appeared, 
as shown in the following entry :— 


“Now comes the defendant by attorney, who appears alone to 
file this exception, and alleges that this court is without jurisdiction 
to try this suit : (1.) Because the defendant has not been legally cited 
to answer the demand of the plaintiff. (2.) Because the person upon 
whom citation is alleged to have been served is not now, and never 
was, such agent of the defendant as that service of citation upon him 
would bind the said defendant or bring it into court. Wherefore, 
the defendant prays that this suit be dismissed at plaintiff's cost. 

“Duncan & Moncure, Attorneys for Defendant.” 


On the same day, the twelfth of April, judgment was entered in 
the following terms :— 

“In this cause, by reason of the judgment by default regularly 
taken, and not having been set aside, and the plaintiffs having proven 
their demands, the law and the evidence being in favor of plaintiffs 
and against defendant, it is hereby ordered, adjudged, and decreed 
that the plaintiffs do have and recover of defendant the full sum of 
$3,000, with 5 per centum per annum thereon from judicial demand, 
January 15, 1879, and all costs. Done,” ete. 

There was no appeal to a higher court from this judgment, and it 
stands unreversed in the court in which it was rendered. 

A statute of Louisiana, approved February 26, 1877, and still in 
force, provides in the first section as follows :— 
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“1. Beit enacted, etc., that no insurance company organized under 
the laws of any other State or any foreign government, shall, direct- 
ly or indirectly, take risks or transact any business through an agent 
in this State until such insurance company shall have filed in the 
office of the secretary of State a certified copy of the vote or resolu- 
tion of the trustees or directors of said company appointing such 
agent to transact business and take risks, accompanied by a warrant 
of appointment under the official seal of the company, and signed by 
the president and secretary. Such warrant shall continue valid and 
irrevocable until another agent shall be substituted, so that at all 
times, while any liability remains outstanding, there shali be within 
this State an agent or attorney aforesaid ; and such warrant shall not 
be valid unless it contains a consent expressed that service of legal 
process, original, mesne, or final, on such agent shall be taken and 
held as valid as if served on the company, and that acknowledgment 
of service of such process by him, for or on behalf of such company, 
shall be obligatory on it, and that judgment recovered on such serv- 
ice or acknowledgment shall be conclusive evidence of the indebted- 
ness of the company. 

* * * * * * * * * 

“4, Be it further enacted, that any person who shall, after the 
first day of April, 1877, act as agent of any insurance company not 
incorporated by the laws of this State, in taking any risks, or trans- 
acting any business, or receiving any premiums on policies issued or 
to be issued, without an appointment made and filed in accordance 
with the provisions of this act, shall be deemed guilty of a misde- 
meanor, and punished with fine and imprisonment, or both, at the 
discretion of the court.” 

Upon the judgment in Louisiana, thus described, suit was brought 
in this court, the defendant company having its principal office and 
officers in Richmond. 

The defendant pleaded in substance :— 

(1) That it had complied fully with the law of Louisiana, requir- 
ing, among other things, of non-resident insurance companies the 
appointment of a general agent, authorized to receive and acknowl- 
edge service of process. 

After setting out in detail the provisions of the law, and averring 
& compliance with them by the defendant, the plea avers that the 
general agent appointed-by it was one Douglas West, and that no 
other person had authority to accept or receive service of process in 
its behalf. 
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The defendant furthermore pleaded in substance :— 

(2.) That the said John W. Taber, mentioned in the record as hay- 
ing been served with process in the suit in Louisiana, and alleged to 
be defendant's agent, was not its agent, and had not been appointed 
by it for such purpose, and had no authority nor power to receive 
service of said process in behalf of the defendant, and that notice 
to the defendant through said Taber as its agent was illegal and 
futile, and without its authority. 

‘To these pleas the plaintiff replied in substance :— 

<1.) That the defendant ought not to be admitted to plead the said 

plea because the record of the suit in Louisiana shows that citation 
to answer the plaintiffs demand having been duly served on an agent 
of the defendant, pursuant to the laws of Louisiana, and the defend- 
ant having appeared, as shown by the record, did then and there 
plead that it had not been legally cited, and that the person upon 
whom process was served was not such an agent of defendant as 
that such service of process would bind the defendant to bring it 
into court, which said matters and things were the same as are now 
pleaded here ; and that thereupon the court in Louisiana adjudged 
that the defendant had been legally cited, an1 that the person upon 
whom process was served was such an agent as that such service of 
process would bind said defendant to bring it into court ; and so, 
that the defendant is bound and concluded by said judgment, and 
estopped by said judgment to plead here anew the matters and things 
passed upon and determined there. 

The plaintiff furthermore replies :— 

(2.) That the defendant is estopped from pleading that John W. 
Taber was its agent, that plea having been pleaded in the suit in 
Louisiana and determined against it. 

To this replication the plaintiff demurred. 


Leou R. Pace and Frank W. Curistian, for Plaintiff. 
Wa. W. & Beverty T. Crump, for Defendant. 


Huaues, D. J. 
‘This case is before me now on defendant’s demurrer to the plaint- 
iff’s replication. Avoiding technicalities, the plaintiff's contention is 
that the defendant was properly sued and brought into court in 
Louisiana by service of process upon such an agent of the defendant, 
John W. Taber, as could be served with the process under the laws 
of that State ; that, besides, the defendant appeared to the suit there, 
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pleaded defective service of process, claimed that it was not in court, 
and was overruled on that issue thus raised by itself, by a court of 
general and competent jurisdiction, and is therefore estopped from 
pleading the same matters here. 

The contention of the defendant, technically alleged by its plea and 
set out argumentatively in the very able and learned brief of counsel, 
is that the citation served on Taber was insufficient to bring it into 
court ; that its appearance there was only for the purpose of sug- 
gesting to the court its want of jurisdiction because of the matter 
alleged in its “exception” filed there ; that it is not bound by the 
judgment of the court on that or any other question ; and that the 
judgment is a nullity, and would be treated as such in Louisiana, 
and should be so treated here. 

The first question presented to me, though it is not the pivotal one 
in this case, is whether the “exception,” the “ peremptory exception,” 
used in the practice of Louisiana, is to be treated in common-law 
courts asa plea by which the defendant sets out matters of law and 
fact in defense of the action, and submits himself to the judgment 
of the court upon them, or is a mere suggestion or protest of record 
by which the defendant commits himself to nothing at all ; as to which 
it matters not at all to him whether the court considers and passes 
upon it or not, and which, when entered of record, is a matter of 
futile surplusage. ; 

Without meaning to refer to such “ exceptions ” in general, I have 
to say that, for reasons given in the sequel, I cannot take the latter 
view of the peremptory “ exception” which was pleaded in the suit 
between these parties in Louisiana, the judgment in which is sued 
upon here. The Code of Practice in Louisiana defines peremptory 
exceptions to be “those which tend to the dismissal of the suit ;” 
some of them relating to forms, others arising from the law. The 
exception in this case tended to the dismissal of the suit on the 
ground that, as a matter of law, the defendant could not be brought 
into court by service of process upon the agent who, as the petition 
alleged and the exception did not deny, negotiated the insurance, re- 
ceived the premiums, delivered the policy, and was the acting agent 
of the defendant in the city of Shreveport ; could not, for the reason 
that he was not what the plea calls the “general agent” of the com- 
pany in Louisiana, appointed in accordance with the law concerning 
non-resident insurance companies enacted in 1877. 

I consider that such was the matter of law formally submitted for 
decision on the twelfth of April, 1879, by defendant’s counsel in the 
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exception set out in the record ; and though the court, in its judg- 
ment rendered on that day, probably after argument on the exception, 
does not expressly declare that the exception was formally overruled, 
yet that it was overruled is a necessary implication from the tenor of 
the judgment. 

The court of Louisiana having decided that the defendant was be- 
fore it by force of the service of citation on its agent, Taber, and not 
merely by its appearance “alone to file” the exception, it may not 
be competent for me to pass upon the propriety of that decision ; 
but I feel bound by the earnestness of defendant’s contention to look 
behind the judgment of the court a quo, into the validity of the proc- 
ess by which the defendant was held to have been brought into 
court. 

That a corporation doing business in a State other than that from 
which its charter is derived, and in which its principal office is held 
and its chief business is conducted—doing business there and every- 
where else, as corporations must of necessity do, through the agency 
of natural persons—may be sued and brought into court in that State 
by the service of process on its agent there, independently of any 
statute law or warrant of attorney expressly authorizing such service, 
has been very authoritatively decided. 

The case of Moulin vs. Ins. Co., 1 Dutcher, 57, was similar to the 
one at bar in its essential features, except that there, there was no 
conditional appearance in the original suit by the defendant. The 
defendant was a corporation chartered in New Jersey, and having its 
principal office there. It established a branch office in Buffalo, New 
York, and did business there for a while, but finally withdrew 
that office. Suit was afterwards brought against it there, on one of 
the policies issued from that agency, and process was served on its 
president, who was a resident of New Jersey, and was casually in 
Buffalo, not on the business of his company. On the judgment ob- 
tained in the New York suit thus commenced, suit was brought in 
New Jersey. The pleadings in this latter suit were substantially 
identical with those in this, except as to the conditional ap- 
pearance. The opinion was delivered by Chief Justice Green, who 
said — 

“Tf a corporation may sue within a foreign jurisdiction it should 
seem consistent with sound principle that it should also be liable to 
be sued within such jurisdiction. The difficulty is this: that process 
against a corporation at common law must be served upon its prin- 
cipal officer within the jurisdiction of that sovereignty by which it 
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was created. The rule is founded upon the principle that the arti- 
ficial, invisible and intangible corporate body is exclusively the crea- 
ture of the law ; that it has no existence except by operation of law ; 
and that, consequently, it has no existence without the limits of that 
sovereignty, and beyond the operation of those laws by which it was 
created and by whose power it exists. The rule rests upon a highly 
artificial reason, and, however technically just, is confined at this 
day, in its application, within exceedingly narrow limits. A corpor- 
ation may own property, may transact business, may contract debts; 
it may bring suits, it may use its common seal, nay, it may be sued 
within a foreign jurisdiction, provided a voluntary appearance is en- 
tered to the action. It has, then, existence, vitality, efficiency, be- 
yond the jurisdiction of the sovereignty which created it, provided it 
be voluntarily exercised. If it be said that all these acts are per- 
formed by its agents, as they may be in the case of a private indi- 
vidual, and that the corporation itself is not present, the answer is 
that a corporation acts nowhere except by its officers and agents. 
It has no tangible existence except through its officers. For all 
practical purposes its existence is as real, as vital, and efficient else- 
where as within the jurisdiction that created it. It may perform 
every act without the jurisdiction of the sovereignty which created it, 
that it may within it. Its existence anywhere and everywhere is but 
ideal. It has no actual personal identity and existence as a natural 
person has ; no body which may exist in one place and be served 
with process, while its agents and officers are in another. Process 
can only be served upon the officers of a corporation within its own 
jurisdiction, not upon the corporation itself. 

“ Process cannot be served upon the officer of a corporation in a 
foreign jurisdiction, because he does not carry his official character 
and functions with him ; and yet the officers and agents of corpora- 
tions carry their official character and functions with them into for- 
eign jurisdictions for the purpose of making contracts and transact- 
ing the business of the corporation. The seal of a corporation, its 
distinguishing badge, at common law the only evidence of its con- 
tracts, may be taken by its officers and used within a foreign juris- 
diction. 

“Doubts were formerly entertained whether a corporation could 
make a contract or maintain an action out of its own jurisdiction. 
These questions have been long since settled, either by judicial con- 
struction or legislative enactment, in accordance with the reason of 
the thing and usage of the commercial world. Sound principle re- 
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quires that while the powers of corporations are world-wide, while 
for all practical purposes they may exist and act everywhere, the 
technical rule of the common law, that they exist only within the ju- 
risdiction of the sovereignty which created them, should be applied 
only within its strictest limits, and not be suffered to defeat the ob- 
vious claims of justice. * * * 

“The question now before the court is not upon the validity of the 
common-law principle ; to that we adhere. * * * The utmost 
that can be said is that the service [in this suit in New York] was a 
deviation from the technical rule of the common law. The defend- 
ants were not condemned unheard, and without an opportunity of 
making defense. The process was served precisely upon the officer, 
and in the mode that it would have been had the process been 
served in this State. The corporation, it is true, were drawn into 
the forum of a foreign sovereignty to litigate, but, having voluntar- 
ily entered that jurisdiction and transacted business there ; having 
invoked the comity and the protection of the laws of that sover- 
eignty for their benefit—can they complain that the contracts there 
made are enforced within that sovereignty and in accordance with 
its laws? Does it involve the violation of any principle of natural 
justice, or that protection which is due to the citizens of our own 
State? Ifthe corporation were carrying on its business within the 
State of New York at the time of the service of the process, this 
court has already intimated its opinion that the service would be 
valid. In 4 Zab., 234, Justice Elmer said : ‘I think, under such cir- 
cumstances, natural justice requires that corporations should be 
subject to the laws of the State whose comity they thus invoke. For 
the purpose of being sued, they ought to be regarded as voluntarily 
placing themselves in the situation of citizens of that State. And 
such, it seems, would be the rule, independently of any express stat- 
ute authorizing the mode of serving process. Angell & Ames, Corp. 
§ 402. The fact that the corporation had ceased to transact busi- 
ness, whatever technical difficulty it may seem to create, cannot alter 
the reason and justice of the proceeding.’” 

The learned judge distinguishes, of course, between corporations 
and natural persons, and applies his reasoning only to the former. 
He treats the existence of the New York statute, authorizing the 
service of process on the officer of a non-resident corporation casually 
in that State, as not affecting the decision of the court of New Jer- 
sey in the case. See Bushel vs. Com. Ins. Co.,15 Serg. & R., 176, 
and Angell & Ames, § 402. 
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The doctrine thus ably laid down by Chief Justice Green has been 
sanctioned by the Congress of the United States, as to the District 
of Columbia, by Section 11 of Chapter 64 of the acts 1867 (14 St. 
at large, 404), which provides that, in actions against foreign corpor- 
ations brought in the district, all process may be served upon the 
agent of such corporation or person conducting its business in the 
district. 

And in Railroad Co. vs. Harris, 12 Wall, 65, Mr. Justice Swayne, 
speaking for the United States Supreme Court, said: A corporation 
“cannot migrate, but may exercise its authonty in a foreign territory 
upon such conditions as may be prescribed by the law of the place. 
One of these conditions may be that it shall consent to be sued there. 
If it do business there, it will be presumed to have consented, and 
will be bound accordingly.” This language was cited with approba- 
tion and adopted as a correct exposition of the law by the same 
court in Ry. Co. vs. Whitten, 13 Wall., 270, and in ex porte Schollen- 
berger, 96 U. S., 376. 

The case of Michael vs. Ins. Co. of Nashville, 10 La. Ann., 737, 
which was decided in 1855, (before the statute of 1877), sustains the 
decision in Moulin vs. Ins. Co., rendered in the same-year. Init the 
Supreme Court of Louisiana not only held that a non-resident cor- 
poration could be sued through its resident agent, but that this right 
could not be destroyed by a revocation of the powers of an agent 
previously to a suit. The policy sued upon in that case covered the 
year 1852. The property insured was burned in August of that year. 
Suit was brought on the fourteenth of October following, and cita- 
tion served on W. A. Johnson, the agent through whom the policy 
was taken, in November, 1852. By its exception, the defendant 
pleaded that the “ agency of said insurance company in New Orleans 
had been some time since withdrawn.” In support of the exception 
a telegraphic dispatch was proved, dated at Nashville on the twenty- 
ninth of September, 1852, and received the same day, declaring that 
the company had withdrawn its agency from New Orleans, and direct- 
ing that risks should be declined after the first of October ensuing. 
The court held that the service of process was valid and effective. 

The case of Wright vs. Liverpool & L. & G. Ins. Co., 30 La. Ann., 
1186, is an authority only apparently contrary to this principle. It 
arose before the statute of 1877. It decided that a foreign corpora- 
tion, represented by a general agent and local board of directors re- 
siding in New Orleans, could not be brought into court by a citation 
served on a local agent domiciled in one of the county towns of 
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Louisiana, who was only authorized to receive applications for in- 
surance and give binding receipts for the same, and who had not 
exercised or represented that he possessed any other authority. But 
in that case the corporation, by having a principal office, a general 
agent for all purposes, and a local board of directors in New Orleans, 
was practically domiciled there, and there was no hardship in requir- 
ing service of process to be made on its general agent. It was, be- 
sides, proved affirmatively that the agent in the interior had no 
other authority, and was known to have none other, than to take 
risks. 

On the general principles so ably enforced by Chief Justice Green, 
I would not feel justified in treating as a nullity the judgment of 
the court of Louisiana virtually establishing the validity of the 
service of process on the business agent of a non-resident insurance 
company, issued to commence a suit founded on a transaction with 
that agent, even if there were no statute in Louisiana authorizing 
such service. But the statute of that State, passed in 1877, comes in 
aid of the general principle, and seems to have expressly rendered ° 
such an agent as Taber was, amenable to the process which was served 
on him. Though the last clause of the first section of that actseems 
to imply that some one agent of every non-resident insurance com- 
pany shall be the person empowered to be served with and to accept 
service of process for the whole State, yet the act speaks nowhere 
of a “general” agent, as the defendant’s plea does; and the first 
clause of section 1, and the whole tenor of section 4, unite in provid- 
ing that every agent who does business for a non-resident insurance 
company in the State, either in taking risks, or receiving premiums, 
or transacting any business, shall first have been appointed and em- 
powered respecting process, as provided in the first section. If so, 
then Taber must be presumed to have been so empowered, and the 
defendant would not be heard to deny that it has, in respect to him, 
complied with the requirements of the statute. Fora corporation to 
seek to avoid its own contract by reason of a misnomer is reprehended 
by Lord Coke as a pernicious novelty, which “till this generation of 
late times was never read of in any of our books.” Sir Moyle Finch’s 
Case, 6 Rep., 65a. Surely a corporation’s neglect to produce a cer- 
tificate necessary to vindicate itself and its agents from crime, should 
not be allowed to exempt it from liability for that agent’s acts. 

There is abundant authority to show that a suit may be maintained 
upon a foreign judgment recovered in a country of which the defend- 
ant, even though a natural person, was a citizen or resident, accord- 





1882. ] Moeh et al. vs. Virginia F. & M. Ins. Co. 667 


ing to the laws of that country, though process was never in fact 
served upon him at all ; and that such a judgment will not be deemed 
void as repugnant to natural justice. 

In Douglas vs. Forest, 4 Ring., 686, the Court of Common Pleas 
held that an action may be maintained in England, upon a Scotch 
judgment, recovered upon a debt contracted in Scotland by a native 
of that country, though the defendant was abroad when the cause of 
action accrued, though no process was served upon him, and though 
he never knew of the existence of the action. The laws of Scotland 
allowed such a suit as that in which the Scotch judgment was ren- 
dered. 

In Bank of Australia vs. Nias, 16 Ad. & Ell, 717, it appeared that 
the staute of a British colony authorized suits against members of a 
corporation individually for liabilities of the corporation collectively, 
in a manner unknown to the laws of England, and seemingly repug- 
nant to natural justice. But in an action in England, brought on a 
foreign judgment against one corporator, founded on such a liability, 
it was held that a plea setting out such a fact is insufficient. 

In Becquet vs. McCarthy’s Ex’., 2 Barn. & Ad., 951, it appeared 
that the statute law of a British colony authorized that in suits 
against absent parties to contracts made in the colony, process might 
be served on the attorney-general of the colony. In a suit in En- 
gland upon a colonial judgment obtained after such service of proc- 
ess, it was held that such a law did not render void the judgment. 

In Godard vs. Gray, L. R. 6 Q. B., 139, decided in 1870, where the 
contract sued upon abroad was made in England, and the foreign 
judgment obtained upon it was rendered on a misconstruction of the 
contract ; yet, in a suit in England upon this judgment, the court 
held that the facts could not be gone into. See also, Schibsby vs. 
Westenholz, L. R., 6 Q. B., 155. 

The defendants in these several cases were held to be estopped by 
the judgments of courts of competent jurisdiction abroad. 

The whole subject of foreign judgments in personam, in their rela- 
tion to the question of estoppel, has been so fully discussed in Bige- 
low on Estoppel that I need not do more than refer to the many 
cases cited below and in that work. The author concludes his re- 
view of the subject by the remark, that although parties to a foreign 
judgment are not ordinarily estopped to deny the jurisdiction of a 
foreign court, yet if, in any case, there had been an issue made in the 
foreign suit between the parties, on this particular point (as was 
done in Louisiana between the parties to this suit), and this issue 
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was decided in favor of the jurisdiction, the decision would probably 
bar a re-trial of the same question in another forum between the 
same parties. 

I admit that the law on the power of a court to inquire into the 
jurisdiction of a foreign court over parties defendant is very unset- 
tled. This question and those of res judicata and estoppel have been 
considered or passed upon, severally or together, in 1 Kent, Comm., 
261, 262, and notes; Story, Confl. Laws, § 608, references and 
note ; 1 Rob. Pr., 219 ; 6 Rob. Pr., 487; 7 Rob. Pr., 109 ; 1 Smith, 
Lead. Cas., 1118-1146 ; 2 Smith, Lead. Cas., 828; Judge Moncure’s 
opinion in Bowler vs. Huston, 30 Gratt., 266; note to Shuman vs. 
Stillman (from 6 Wend., 477), in 15 Am. Dec., 378 ; note to Pixley 
vs. Winchell (7 Cow., 366), in 17 Am. Dee. 525; note to Messier vs. 
Goddard (7 Yeates, 533), in 1 Am. Dec., 325; Benton vs. Burgot, 10 
Serg. & R. at 241 ; Rocco vs. Hackett, 2 Bosw., 579; Imrie vs. Cas- 
trique, 8 Com. B. (N.S.), 405 ; S. C. in error, L. R., 4 H. of L., 414. 

The act of Congress of May 26, 1790, c. 11 (1 St. at Large, p. 122), 
provides that the records and proceedings of the courts of the several 
States, properly authenticated, shall have such faith and credit given 
to them in every court within the United States as they have by law 
or usage in the courts of the State from whence the said records are 
taken. It was passed in pursuance of section 1, of article 4, of the 
Constitution of the United States. It not only provides that such 
records shall be received as evidence, but, if in the State where 
judgment was rendered, it was evidence of the highest nature, 
namely, record evidence. This act of Congress in declaring it to be 
the highest evidence, declared the effect which the judgment was to 
have in all the courts of the United States. The principal Federal 
authorities on this subject are Mills vs. Duryea, 7 Cranch, 383-4 ; 
Hampton vs. McConnell, 3 Wheat., 234; Knowles vs. Gas-light & 
Coke Co., 19 Wall, 58; Thompson vs. Whitman, 18 Wall., 457 ; 
Hill vs. Mendenhall, 21 Wall., 453 ; Lafayette Ins. Co. vs. French, 18 
How., 404 ; Williamson vs. Berry, 8 How., 496, 540 ; Glass vs. Sloop 
Betsey, 3 Dal., 7 ; Rose vs. Himely, 4 Cranch, 241 ; Elliott vs. Pier- 
sol, 1 Pet., 328 ; Schriver’s Lessee vs. Lynn, 2 How., 59 ; D’Aarcy vs. 
Ketchum, 11 How., 165; Webster vs. Reid, 11 How., 487; 
Nations vs. Johnson, 24 How., 195; Christmas vs. Russell, 5 Wall., 
291, 305 ; Pennoyer vs. Neff, 95 U.S., 714. And on the subject of 
service of process on a corporation chartered in another sovereignty, 
see Railroad Co. vs. Harris, 12 Wall., 65; Railroad Co. vs. Whitton, 
13 Wall., 270 ; and Ex parte Schollenberger, 96 U S., 369. 
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It does not follow, however, that even though a home court may 
inquire into the jurisdiction of the court of another sovereignty, 
therefore the parties to a litigation there are not bound in the home 
court by the principle of res judicata. The two questions are distinct 
and should not be confounded. Whether or not Taber was “such an 
agent of the defendant as that service of citation upon him would 
bind the defendant and bring it into court,” was the precise question 
presented to the court in Louisiana, not only in ipsissimis verbis by 
the defendant’s exception, but by the showing of the record; and 
was the only question open to debate ; for the proofs were appar- 
ently conclusive on the merits. This question was not only decided 
by the Louisiana court, but I think rightly decided, the court hold- 
ing properly that the corporation was before it as defendant to the 
action, as well as before it for the special purpose of pleading to 
the jurisdiction. 

Now, it is not denied that the court whose judgment I am consid- 
ering was one of general jurisdiction, and, as such, competent to 
pass upon the validity of process issued by its clerk to bring a de- 
fendant before it ; and there is very high authority, both in Louis- 
iana and Virginia, holding that when such a court passes upon a 
question within its competency, in a litigation between two parties, 
those parties are concluded in every other court but an appellate one 
on that question. 

In the case of Verneuil vs. Harper, 28 La. Ann., 893, there had 
been a proceeding by Feitel against Verneuil to revive a judgment 
obtained nine years before, to which an exception had been filed by 
Verneuil, denying his identity with the original defendant. After a 
hearing upon the proofs taken upon this issue, there had been judg- 
ment overruling the exception and reviving the original judgment. 
Upon this second judgment execution was issued and property about 
to be sold in satisfaction by Harper, the sheriff. Whereupon Ver- 
neuil filed a petition for an injunction, and got a rule to show cause 
why it should not be granted, to stay the sheriff’s sale. The petition 
denied the identity of petitioner with the defendant in the original 
judgment ; that isto say,set up the same defense in the last proceed- 
ing which had been made in the second. Feitel filed an exception 
in the nature of a plea of res judicata, which the court a quo sus- 
tained. The cause went up to the Supreme Court of Louisiana, 
which, in the opinion delivered, among other things, said :— 

“The question [of identity] was litigated at the instance of Ver- 
neuil himself ; it was solemnly determined against his pretensions ; 
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and he took no appeal. * * * We are bound to assume that the 
decision was right. The presumption in such cases is in favor of the 
probity of witnesses and the intelligence of the judge. Res judicata 
pro verilate accipitur.” 

In the case of Cox vs. Thomas’ Adm’r, 9 Gratt., 323, Thomas had 
been a sheriff, and there was a motion in the Cireuit Court of his 
county, by his administratrix, to recover from Cox, his deputy, and 
the sureties of Cox, the amount of a judgment which had been re- 
covered against the administratrix for money which had been col- 
lected by the deputy on an execution issued out of the county court 
of that county. It appeared from the face of the judgment that the 
execution upon which the deputy had collected the money had issued 
from the county court on a judgment of the Circuit Court, although 
section 48, 1 Rev. Code of 1819, p. 542, required the creditor to move 
in the court whence the execution issued, and the record did not 
show jurisdiction in the Circuit Court by removal from the county 
court. The Court of Appeals held that removal must be presumed 
from the fact that the Cireuit Court had given judgment. Judge 
Allen, in rendering the decision of the Court of Appeals of Virginia, 
said :— . 

“Tf the jurisdiction of the Circuit Court extended over that class 
of cases, it was the province of the court to determine for itself 
whether the particular case was one within its jurisdiction. The 
Circuit Court is one of general jurisdiction. * * * The jurisdic- 
tion of the court to take cognizance of all controversies between in- 
dividuals in proceedings at law need not (as in cases of limited and 
restricted jurisdiction) appear on the face of the proceedings. Where 
its jurisdiction is questioned, it must decide the question itself. Nor 
is it bound to set forth on the record the facts upon which its juris- 
diction depends. Wherever the subject-matter is a controversy at 
law between individuals, the jurisdiction is presumed from the fact 
that it has pronounced the judgment ; and the corectness of such 
judgment can be inquired into only by some appellate tribunal.” 

And then the learned judge, after showing that the Circuit Court 
had jurisdiction of the subject-matter involved, went on to say as to 
the parties :— 

“The judgment in this case must be considered as conclusive for 
another reason. Both parties appeared, and the defendant either 
submitted to the jurisdiction or it was decided against him. In such 
case, as President Tucker, in Fisher vs. Bassett, 9 Leigh, 119, ob- 
served, the question whether the general jurisdiction of the court 
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over matters of that description embraced the particular case, having 
been decided by its judgment, can never be raised again except by 
proceedings in error.” 

If the court of general jurisdiction, in rendering a judgment, has 
passed expressly upon the jurisdictional facts and found them suffi- 
cient, the parties and their privies are estopped in collateral actions 
to litigate the matter again. Sheldon vs. Wright, 5 N. Y., 497; 
Dyckman vs. New York, id., 434. 

The courts of one State will not allow parties to show that a court 
of another State has made an erroneous decision upon issues between 
the same parties raised before and decided by it. Nurie vs. Castrique, 
8 Com. Bench (N. S8.), 405 ; andS. C. in error, L. R., 4 H. of L., 414. 
See also, Drury’s case, 8 Coke, 141b ; and Tarlton vs. Fisher, Doug., 
671. 

These decisions are but examples, among many, to show that where 
a question, even a question of jurisdiction, has been once litigated 
between two parties by a court of general jurisdiction, it is to be 
treated as res judicata between the same parties in every other but 
an appellate forum ; and that where, in a litigation between parties 
in such a court, the question of jurisdiction over parties must have 
been considered, another court will presume that the court a quo did 
consider it, and treat that question as res judicata. 

No sound reason can be given why the principle should not apply 
in a domestic court against parties to a litigation in another sover- 
eignty, before a court of general jurisdiction there. And, although 
the authorities show that the home court may look into the jurisdic- 
tion of the foreign court, both as to parties and subject-matter, 
yet they also show that the parties to the other litigation are 
bound by the principle of res judicata when they come into the 
domestic court. 

While, therefore, this court is not precluded from looking behind 
the judgment of the court of Louisiana, and judging for itself of the 
validity of the process by which the defendant is claimed to have 
been brought into that court, yet that power of the court, which is 
established by the weight of the authorities, should not be confounded 
with the very distinct question, whether the parties to a litigation in 
a foreign court of general jurisdiction are not bound by its decree, 
on an issue raised between themselves, whether that issue be on the 
validity of process there, or on the merits, 

Though the principle laid down by Judge Allen does not apply to 
the prejudice of the power of this court to look behind the Louisiana 
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judgment, it does apply to the plea ofthe defendant. If the defend- 
ant had not appeared by counsel as it did, the simple question here 
would have been upon the validity of the process that was served 
there, and of the judgment by default that was rendered there. But, 
having appeared in a court of general jurisdiction, and formally sub- 
mitted to that court the question whether Taber was such an agent 
as that service of citation upon him would bring it into court, and 
that court having decided against it the issue thus raised by itself, I 
am bound to consider the defendant estopped by the Louisiana judg- 
ment from re-trying that question here. : 

On the whole case, in conclusion, I concur in the view taken of it 
by plaintiff's counsel in Louisiana, expressed in the language quoted 
in the brief of plaintiff's counsel here :— 

“Tt appears to me that the appearance, called an exception, put at 
issue the agency of Taber. The plaintiff had broadly averred in her 
petition that Taber was the agent of the defendant ; that her con- 
tract was made with Taber as the agent of the defendant ; that she 
paid the premiums to him as agent of the defendant; and that the 
defendant had ratified and confirmed the contract made by Taber, by 
accepting and using the premiums paid. These facts alleged by the 
plaintiff were the material substance of her case’; and the paper called 
an exception was nothing more than an answer and denial of these 
material facts alleged by the plaintiff. That issue was tried, and 
proof made, that Taber did make the contract, and no one else did, 
and the premiums did go to the defendant. It is true thatno certif- 
icate was shown from the secretary of State, under the statute of 
1877 ; but the defendant is always presumed to have complied with 
the law, and cannot be heard to say that he violated our laws by tak- 
ing risks or transacting business so positively forbidden by law, in 
order to reap a reward or to avoid an obligation based upon his own 
wrong and turpitude.” 

The defendant's demurrer to the plaintiff's replication must be 
overruled. 


Decision of Circuit Judge on motion for a new trial, March Ist, 
1882. 


Bonn, C. J. 
This cause having been heard in the Circuit Court, then presided 
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over by the district judge, has been submitted to me, with his con- 
sent, as if on motion for a new trial. I have carefully read the elab- 
orate briefs of the parties, and fully concur in the opinion and judg- 
ment of the district judge. 


SUPREME COURT OF IOWA. 
Appeal from Page Circuit Court. 


SMITH 
vs. 


STATE INS. CO. 


Section 2,799 of the Code provides that at any time before the cause is sub- 
mitted, either party may be permitted by the court to give further testi- 
mony to correct an evident oversight or mistake, in the discretion of the 
court, and on terms. 


Held, that where a witness coming from a distance was delayed on the road by 
missing the train, not by reason of any fault on the part of the company or 
of himself, it is a case within this section of the statute, and the refusal of 
the court, after argument and before submission of the case, to permit such 
witness to be sworn, was an abuse of its discretion. 


Where a parol contract of insurance was sued on, the burden of proof is on the 
plaintiff to prove the contract; and an instruction that if the company, 
through its agent ‘“ having full authority to take risks of insurance for the 
defendant,” entered into the alleged parol contract, it would be bindin 
upon the company, taken in connection with the further instruction, whiek 
shows clearly that the court intended to submit to the jury the question as 
to whether the agent had such authority, is not erroneous. 

The authority of an insurance agent to take one kind of a risk will not raise 
the presumption of authority to take all kinds of risks, where the evidence 
shows that the agent received the application for the insurance, and for- 
warded to the company to pass upon the risk. 


Wricat & Wriaut, and McPuerrn Bros., for Appellant. 
F. F. Wiruis and Crank & Parstow, for Appellee. 


* Opinion filed Ju2® 7, 1882. From Northwestern Reporter. 
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Action upon a parol contract of insurance. There was a trial to a 
jury. Verdict and judgment were rendered for the plaintiff. The 
defendant appeals. 


Apams, J. 

1. After the parties had rested and two arguments had been made 
in the case, the defendant moved to re-open the case and for leave to 
introduce further testimony. The court overruled the motion and the 
overruling is assigned as errer. The defendant company is located 
at the city of Des Moines. It was shown by affidavit that the secre- 
tary of the company, one Long, was a material witness in behalf of 
the defendant ; that Clarinda, the county seat of Page County, 
where the trial took place, was to be reached from Des Moines by a 
circuitous route, and by three different railroads ; that the trial com- 
menced on the eighth day of December, 1880 ; that the witness Long 
left Des Moines to attend the trial on the sixth day of December, 
1880 ; that he missed one of the trains upon which he was about to 
take passage because it did not pull up to the platform, and further- 
more, was not announced ; and by the reason of the delay so caused, 
and also by reason of a recent change of time on one of the roads, 
he did not reach the place of trial until the evening of the day on 
which the trial commenced. The testimony which the defendant 
sought to introduce after it had rested was the testimony of this wit- 
ness. 

Section 2,799 of the Code provides that at any time before the 
cause is submitted to the court or jury, either party may be per- 
mitted by the court to give further testimony to correct an evident 
oversight or mistake, but terms may be imposed upon the party ob- 
taining the privilege. The plaintiff insists that the defendant has not 
brought itself within the provision, because it has not shown due dil- 
igence, and has not shown such oversight or mistake as the statute 
contemplates. He further insists that to allow a party to introduce 
evidence after he has rested is a matter of discretion, and is not sub- 
ject to review except in case of abuse, and that this is not such case. 

As to the matter of diligence we are not prepared to say that the 
statute contemplated that any very high degree of diligence should 
appear to have been exercised to entitle a party to the relief pro- 
vided. Testimony may be introduced which has been omitted sim- 
ply by reason of oversight. It is not like a case where a new trial is 
sought and additional expense must be incurred. But we are not 
called upon to determine precisely what degree of diligence is re- 
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quired. The affidavit in this case shows that the defendant’s counsel 
when they went to trial, were informed that the witness was on the 
way, and that they had good reason to suppose that he would arrive 
several hours earlier than he did. It also shows very clearly that the 
witness was not delayed by reason of any negligence or fault of the 
company or of himself.. It appears to us that there was a showing of 
strict diligence, and that the defendant’s motion could not have been 
overruled upon that grouni. We are inclined to think that the 
court thought that the “oversight” and “mistake” mentioned in 
the statute could not be regarded as meaning the accidental delay of 
a witness in reaching the place of trial. 

We presume that the more usual application of the statute is to 
cases where testimony, which might have been introduced, is omitted 
through simple forgetfulness or lack of appreciation of its impor- 
tance, or where a witness desires to make a correction in his testi- 
mony. But we think the statute is not limited to such cases; and 
we have to say that we think the present case comes at least within 
the spirit, if not the letter, of the statute. Besides, a party is enti- 
tled to a new trial where, by reason of accident which ordinary pru- 
dence could not have guarded against, he has not had a fair trial. 
Code, § 2,837. Ifa material witness starts in due time to attend a 
trial, and is delayed purely by an accident, and is prevented thereby 
from reaching the place of trial until the trial has been concluded, 
and the party for whom the witness expected to testify is unsuccess- 
ful, and was not in“fault in going to trial without th> witness, we 
think that ordinarily such party is entitled to a new trial. Now, it 
is abundantly evident that in a case which differs from that 
only in the fact that the witness arrives before the trial has been 
concluded, the party for whom the witness is called should offer him 
upon that trial, een though the parties may have rested, and one or 
more of the arguments have been made. Wherever it would be the 
duty of such party to offer such witness it would be the duty of the 
court to allow him to testify, unless the other party should apply for 
and show himself entitled to a continuance on the ground of surprise. 
Whether in such case the duty of the court is not a strict one, we do 
not determine. If we should concede that it might exercise a dis- 
cretion, we should have to say that in this case we think that the 
discretion of the court was abused. No reason appears from the 
record, or is suggested by the plaintiff's counsel, which should, so far 
as we-can see, have had any influence in excluding the witness. It is, 
of course, not necessary,to say that he could not properly have been 
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excluded because he was a witness for an insurance company, nor 
can we suppose that he was excluded upon such ground. 

2. The parol contract of insurance sued upon is alleged to have 
been made with the company through one Smedley. The defendant 
denies the contract. The burden of proving it was upon the plaint- 
iff. The evidence is very clear that Smedley held himself out as the 
agent of the company ; that he made the contract as alleged, and 
claimed to have power so to do. The evidence, however, that he was 
authorized to make such contract, or any contract of insurance, or 
was held out by the company as having such authority, is very slight. 
The court instructed the jury that if they found that the company, 
through its agent “having full authority to take risks of insurance for 
the defendant,” entered into the alleged parol contract, it would be 
binding upon the company. The defendant contends that the court 
erred in giving this instruction because it assumes that Smedley was 
authorized to make contracts of insurance for the defendant. The 
instruction is possibly susceptible of the construction which the de- 
fendant puts upon it. But, taken in connection with the instruc- 
tion which follows, it shows very clearly that the court intended to 
the jury the question as to whether Smedley had such authority. In 
the instruction which follows, the court charged the jury that if 
Smedley had authority only to receive and forward the application, 
and the company rejected the risk, it would not be bound. In our 
Opinion the objection is not well taken. 

3. Another objection, however, is made, which we think must be 
sustained. . The alleged contract was for insurance on a blacksmith 
shop. The defendant denies expressly in its answer that either 
Smedley or any other agent had authority to insure a blacksmith 
shop. The instruction proceeds upon the theory that he did have 
such authority, if he had authority to take risks of any kind. Nowit 
appears to us that authority to take one kind of risks does not nec- 
essarily include authority to take all kinds. Whether evidence of au- 
wority to take one kind would raise a presumption of authority to 
wake all kinds, we need not determine. The fact that Smedley did 
not deliver to plaintiff a policy, but received from him his application 
and forwarded it to the company to pass upon the risk, would have 
some tendency in this case to rebut such presumption, if there is any. 

Several other questions are presented, but-some of them are such 
as will not probably arise upon another trial. As to others we might 
not be wholly agreed. For the errors pointed out the judgment 
must be reversed. 
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SUPREME COURT OF MINNESOTA. 


Appeal from District Court, Fourth Judicial District, County of Hen- 
nepin. 


AMES et at 
vs. 


NORTHWESTERN MANUFACTURERS’ MUTUAL 
INS. CO.* 


On December 16, 1879, C., owning a piece of land, insured a mill, machinery 


, and fixtures therein against damage by fire in ‘the Northwestern Manufac- 
turers’ Mutual Insurance Company for $2,000. December 18, 1879, C. bor- 
rowed of defendant R. $5,200, for which he gave his note for five years, se- 
cured by a mortgage of the land mentioned, duly recorded December 22d. 

By the terms of the mortgage, C. covenanted with R. that at all times during 
its continuance he would keep the buildings on the mortgaged premises un- 
ceasingly insured for at least $5,200, pay able in case of loss to R., to the 
amount then secured by the mortgage. 


December 28, 1879, C. insured the mill, machinery and fixtures for $1,500 in 
one company, and for $2,000 in another; the losses being made payable by 
indorsements upon the policies to R., ‘as her interest might appear. On 
July 9, 1880, the insured property was ‘totally destroyed by fire. 

Before this time R. had no knowledge of the first insurance. The losses on 
the three insurances were adjusted by C. and the insurance companies at 
$3,298.03, as the true value of the property destroyed, so that the losses 
payable to R. were scaled from $3,500 (the face of the last two policies), to 
$2,242.20, which sum was paid to R. and applied on C.’s note. The loss un- 
der the first insurance was scaled and adjusted at $1,317.70, and that sum 
agreed to be paid C. accordingly. 


This was done July 19, 1880, and on the same day the certificate issued to C. 
on the first insurance in lieu of a policy was for value assigned to the 
plaintiffs. 


Held, that R. has an equitable lien on the proceeds of the first insurance, and 
is entitled to recover the same to be applied on her note and mortgage. 


Prrgins & Wurrrte, for Respondent. 
Koon, Merritt & Keira, for Richardson, Appellant. 


* Opinion filed July 25, 1882.—From N. W. Reporter.’ 
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Berry, J. 

On December, 16, 1879, Cochran, being owner of a piece of land 
in this State, insured a mill, machinery and fixtures therein against 
damage by fire in the Northwestern Manufacturers’ Mutual Insur- 
ance Company for $2,000. December 18, 1879, he borrowed of de- 
fendant $5,200, for which he gave his promissory note on five years, 
secured by a mortgage of the land mentioned, which was duly re- 
corded December 22d. By the terms of the mortgage Cochran cov- 
enanted with Richardson that at all times during its continuance he 
would keep the buildings on the premises “ unceasingly insured ” for 
at least $5,200, payable in case of loss to Richardson, to the amount 
then secured by the mortgage. December 28, 1879, Cochran insured 
the mill, machinery and fixtures for $1,500 in one company, and for 
$2,000 in another, and, by indorsement upon each of the two poli- 
cies issued to him, the loss was made payable to Richardson, as her 
interest might appear. On July 9, 1880, while the three insurances 
were in force, the insured property was totally destroyed by fire. 
Before this Richardson had no knowledge of the first insurance. The 
loss was adjusted by Cochran and the three insurance companies at 
$4,298.03, as the true value of the property destroyed. The result 
was that the losses payable to Richardson was scaled from $2,500 (the 
face of the last two policies), to $2,442.20, and this sum was paid to 
her and applied on the note. The loss under the first insurance was 
scaled and adjusted at $1,317.70, and that sum agreed to ke paid 
Cochran accordingly. This was done July 19, 1880, and on the same 
day the certificate which had been issued to Cochran by the North- 
western Manufacturers’ Mutual Insurance Company, in lieu of a pol- 
icy, was for a valuable consideration duly assigned to the plaintitis. 
They brought this action against the insurance company to recover 
the amount of the loss as adjusted at $1,317.70. Nothing having 
been paid upon Richardson’s note and mortgage other than the sum 
of $2,442.20 before mentioned, and the whole debt having been de- 
clared due under a provision in the mortgage, there remains due and 
unpaid thereon something over $3,000. Richardson laying claim to 
the money ($1,317.70) realized from the full insurance, the company 
paid it into court, and Richardson was substituted as defendant in 
the company’s place. The question is, who is entitled to this money 
—plaintiffs or Riehardson ? 

It is well settled that in the absence of an agreement by a mort- 
gagor to insure for the benefit of his mortgagee, the latter has no 
right to any advantage whatever from an insurance upon the mort- 
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gaged property effected by the former for his own benefit. 1 Jones, 
Mortg., 401 ; Nichols vs. Baxter, 5 R. I., 491 ; Plimpton vs. Ins. Co., 
43 Vt., 497; May, Ins, §§ 449, 456 ; Carter vs. Rockett, 8 Paige, 437. 

It is equally well settled that an agreement by the mortgagor for 
the benefit of his mortgagee gives the latter an equitable lien upon 
the proceeds of a policy taken out by the former and embraced in 
the agreement. And when the agreement is that the mortgagor 
shall procure insurance upon mortgaged property, payable in case of 
loss to the mortgagee, and the mortgagee, or some one for him, pro- 
cures insurance in the mortgagor’s or a third person’s name, without 
making it payable to the mortgagee, though this be done without 
the mortgagor’s knowledge, or without any intent to perform the 
agreement, equity will treat the insurance as effected under the 
agreement (unless it has been fulfilled in some other way), and will 
give the mortgagee his equitable lien accordingly. This is upon the 
principle by which equity treats that as done which ought to have 
been done. That is to say, inasmuch as the insurance effected ought 
to have been made payable to the mortgagee, equity will give the 
mortgagee the same benefit from it as if it had been. In support of 
these general propositions we refer to Thomas’ Ex’rs. vs. Van Kaff’s 
Ex’rs., 6 Gill & J., 372 ; Carter vs. Rockett and Nichols vs. Baxter, 
supra; Wheeler vs. Ins. Co., 101 U. S., 439 ; Cromwell vs. B. F. Ins. 
Co., 44 N. Y., 42; Miller vs. Aldrich, 31 Mich., 408; 1 Story, Eq. 
Jur., §64¢; 2 Am. Lead. Cas. (5th Ed.), 832-4; Jn re Sands Ale 
Brewing Co., 3 Biss., 175. 

In the cases cited (with the exception of Baxter vs. Nichols), the 
insurance was effected after the agreement to insure. In Baxter vs. 
Nichols, it would seem that the court thought this made no differ- 
ence, though the opinion alludes (somewhat as a makeweight, as it 
occurs to us) to the fact, which appeared by inference only, that the 
insurance in that case, though effected before the agreement to in- 
sure, was understood by the parties to be embraced in it. We, how- 
ever, cah see no reason why the same rule should not be applicable 
to insurance already subsisting when the agreement to insure is 
made, as to that subsequently obtained, unless this result is aftirma- 
tively excluded by the facts of the case. Such subsisting insurance 
can be made payable to the ntortgagee, or assigned to him, so as to 
satisfy the agreement. Where the agreement is, as in the case at 
bar, “to keep” the premises insured, it is entirely consistent with 
its letter as well as its spirit to hold that it embraces prior as well as 
subsequent insurance. And where, as in the present instance, the 
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value of the insured property is such that subsequent insurance, 
sufficient to satisfy the agreement, cannot be obtained so long as the 
prior insurance stands. This is an equitable circumstance entitled to 
great weight upon the question whether the prior insurance ought to 
be held to be covered by the agreement. This equitable circum- 
stance is much enhanced when the effect of the prior insurance is, as 
in this case, to scale and reduce the subsequent insurance procured 
and made payable to the mortgagee under the agreement. 

In such a state of facts, to permit the mortgagor to withhold the 
prior insurance from the mortgagee is to permit him to profit by bis 
own wrong, at the expense of him whom he has wronged, and a vio- 
lation of one of the first principles of law as well as of equity. 

The question is not what the mortgagor's intention was with refer- 
ence to the prior insurance, but whether it was equitable that in car- 
rying out any intention he should be permitted to withhold the ben- 
efits from the mortgagee, especially in view of the maxim that equity 
regards that as done which ought to have been done. Cromwell s. 
B. F. Ins. Co.; Wheeler vs. Ins. Co.; Miller vs. Aldrich, and Jn re 
Sands Ale Brewing Co., supra. 

Applying these considerations to this case, we are of opinion that 
Richardson is clearly entitled to an equitable lien upon the proceeds 
of the first insurance, to be applied upon her note and mortgage. 
Cochran ought to have kept his covenant. He could have done this 
by procuring a third new policy, or by assigning the first insurance, 
or having it made payable to Richardson. As he did not do the 
former, he should have done the latter, and therefore, Richardson is 
in equity entitled to stand in the same position as if he had done 
what he ought to have done. 

Stearns vs. Quincy Ins. Co., 124 Mass., 63, relied upon by the 
plaintiffs, is not a case presenting the precise question whether an in- 
surance effected before an agreement to insure was to be regarded as 
embraced in such agreement, so as to give a mortgagee an equitable 
lien on proceeds. But the principle there enunciated, and which ap- 
pears to be supported by other decisions of that State, is that the 
mortgagee cannot have the lien unless the insurance was obtained by 
the mortgagor as his agent, or with intent to perform an agreement 
to insure. 

If this was to be regarded as the correct rule, it would seem to be 
decisive in the plaintiff's favor. But it is against the weight and cur- 
rent of authority, and, as it seems to us, inequitable, and therefore 
we do not follow it. 
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Another question was discussed upon the argument, viz., whether 
the covenant to insure ran with the land, so that the record of the 
mortgage was constructive notice to the plaintiff and to all others of 
Richardson’s (the mortgagee’s) equities. We do not deem it at all 
necessary to consider this question. The mortgagor’s assignment of 
his claim, under the certificate after the loss, was an assignment of 
a debt—a mere chose in action which the plaintiffs took subject to all 
defenses and equities against him. Archer vs. M. & M. Ins. Co., 43 
Mo., 424; Wilson vs. Hill, 3 Mete, 66; Brichta vs. N. Y. Life Ins. 
Co., 2 Hall, 372 ; Miller vs. H. F. I. Co., 17 N. ¥., 609; Green vs. 
Warwick, 64 N. Y., 220; May, Ins., § 386. From all this it follows 
that, in our opinion, the defendant is entitled to the proceeds of the 
first insurance paid into the court instead of the plaintiffs, as found 
by the court below. 

There being no dispute as to the correctness of the findings of fact, 
the case is remanded, with directions to the district court to render 
judgment for the defendant accordingly. Though there is no formal 
reversal of the order denying a new trial, the defendant is entitled to 
costs, as of course. 





Report of Decisions. 


SUPREME COURT OF INDIANA. 


From Randolph Circuit Court. 
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A purchaser of property cannot rescind the contract for fraud so long as he re- 
tains the property, if of any value. 

An answer seeking to avoid the payment of the price of property purchased, on 
the ground of fraud, which does not aver that the property was of no value, 
or does not aver a return or an offer toreturn the property, is insufficient on 
demurrer. 


A court cannot say that the transfer of an instruction for the organization of 
insurance companies, is of no value, as the vendor of such property before 
publication, if not copyrighted, is entitled to control its disposition. 

An instruction that the transfer of a plan for the organization of insurance 
companies, is of no value because there is no law in this State authorizing 
the formation of such companies, is erroneous, 


E. L. Watson, J. S. Enarz, and L. W. Srupy, for Appellant. 
A. O. Marsu, A. Gutterr and W. A. Tuomson, for Appellees. 


Best, Com. 

This action was brought by the appellant against the appellees, 
upon a note of $125, made by them to one Seth Symons and by him 
indorsed to the appellant. 

Each defendant filed a separate answer of two paragraphs, and both 
united in an answer of three paragraphs. 

Demurrers for want of facts were overruled to the second and 
third paragraphs of the joint answer, and a reply in denial was filed. 

The issues were submitted to a jury and a verdict returned for the 
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appellees. A motion for a new trial was overruled, and a judgment 
rendered upon the verdict. The appellant appeals, and assigns as 
error that the court erred in overruling the demurrers to the second 
and third paragraphs of the answer, and in overruling the motion 
for a new trial. 

The appellant, in his brief, concedes that the second paragraph of 
the answer is good, and this will not be noticed. 

The third averred in substance, that the payee of the note sued 
upon was engaged in organizing an insurance company in Randolph 
County, Indiana, during the month of October, 1876, under the fol- 
lowing agreement and plan, viz.:— 

“We, the undersigned, agree to form ourselves into a mutual in- 
surance association, for the protection of our property against dam- 
ages by fire and lightning, to be known as the Farmers’ Insurance 
Association of County,and of State . We bind ourselves 
and our property to pay five dollars as an initiation fee, to defray the 
expenses of getting up this organization ; and we bind ourselves and 
our property to be assessed when a fire occurs to any amount not to 
exceed the amount we each have insured, the per cent to pay the 
damages of any fire that may accidentally occur and the expenses of 
such notification by the actuary. No money to be paidexcept the in- 
itiation fee until a fire takes place, then we agree to pay the assess- 
ment within thirty days after the fire, into the hands of the actuary 
of the association, who shall pay said assessment to the persons dam- 
aged. The initiation fee to be paid to the person who gets up the 
organization. When any member of the association shall dispose of 
his property by sale or otherwise, he shall notify the actuary of the 
fact. He will be held responsible for the assessment of any fire that 
may occur until such notification has been received by the actuary.” 
That under said plan the following agreement was written, viz.: 
“Each of us, whcse names are subscribed below, agree to be one of 
one hundred or more freeholders, in Randolph County, and State of 
Indiana, to form an association upon the above plan and for the 
above purpose, under the specifications named therein as above ; 
provided, however, that the signature shall in no case be binding on 
us if the above number is not obtained in our county to effect an or- 
ganization. 

“ Names. Post office address.” 


That said Symons was the agent of said Mendinhall, and, to induce 
the makers to execute the note sued upon, represented to them that 
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said Mendinhall had obtained a copyright of the agreement and plan 
above set out ; that he had the exclusive right to use such plan in 
organizing insurance companies in Randolph County, Indiana ; that 
he had already obtained the signatures of more than one hundred 
freeholders of said county to said agreement ; that they had met, or- 
ganized as a corporation, and was then ready to do business ; that, if 
the appellees would purchase said right to said county, they would 
have the exclusive right to organize such companies therein ; that 
they could easily obtain additional names to such agreement, and 
would be entitled to five dollars for each additional name obtained. 
It was further averred that they were ignorant of the insurance busi- 
ness and of the manner of organizing such companies, but, relying 
upon the representations so made by said Symons. they purchased 
said right, which was duly transferred to them by written assign- 
ment, and they executed said note “in consideration of the sale to 
them of said right to said copyright in Randolph County, Indiana, 
and the right to organize said insurance companies in said county on 
said plan, and receive five dollars for each member thereof, and the 
right to procure and add additional names * * * to said associ- 
ation, and to receive five dollars for each member so added, and for 
no other consideration whatever, when, in truth and in fact, said 
Symons had not procured the names of one hundred freeholders of 
said county as members of said association, and said association was 
not a corporation, and is not now and was not ready for business, 
and these defendants did not have the exclusive right to use said form 
of agreement and organize insurance companies on said plan in Ran- 
dolph County, and receive five dollars initiation fee therefor from 
each person who became a member thereof, and they did not have 
the right to receive five dollars for each member added to the associ- 
ation, which said Symons represented organized.” 

It will be observed that there is no averment that the appellees re- 
turned, or offered to return, the right assigned, or that it was of no 
value, and for that reason it is insisted that the paragraph in 
question is insufficient. The purchaser of property, who has been 
induced to make the purchase by fraud, has an election of remedies. 
He may retain the property, and, when sued for the purchase-money, 
may set up the fraud asa defense. Ifthe injury sustained by the 
purchaser be equal to or greater than the purchase-money, he may 
defeat the action entirely. He may, if he choose, rescind the con- 
tract, and thus defeat an action for the purchase-money. In the lat- 
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ter case, however, he must show a return of the property, or an offer 
to return it, or that it was of no value. Love vs. Oldham, 22 Ind., 51 

He cannot, however, rescind the contract, and thus defeat the ac- 
tion so long as he retains the property, if of any value. The plea un- 
der consideration was the fraud, but it does not aver that the right 
purchased was of no value, nor does it aver an offer to return it, and 
it was, therefore, insufficient. 

In Hardesty vs. Smith, 3 Ind., 39, the court, in discussing the suf- 
ficiency of a similar plea, says: “Though that plea alleges fraud, 
still it does not aver that the right purchased was of no value, and 
shows no offer to return it to the vendor. The contract has not been 
rescinded, and the defendant retains an article which, according to 
the plea, we must regard as of some value. He has no right, there- 
fore, wholly to preclude the plaintiff from his action, though he may, 
perhaps, avail himself of the fraud, if it exist, in mitigation of dam- 
ages.” 

The appellees insist that, though the plea does not aver that the 
right was without value, it is sufficient as a plea of no consideration 
In support of this position it is urged: Ist. That the instrument men- 
tioned in the answer is not authorized by law to be copyrighted, and 
for that reason it furnished no consideration for the note. 2d. Ifau- 
thorized to be copyrighted, a partial assignment of the same is unau- 
thorized, and such an assignment furnishes no consideration for the 
note. 

The plea admits the transfer of the instrument in question, and 
unless we can say that it was of no value whatever, we cannot say 
that the answer was good asa plea of no consideration. This we 
cannot do. The instrument was either copyrighted, or it was not. 
If it was, the presumption, in the absence of an averment to the con- 
trary, is that it was of some value. If it was not copyrighted, it be- 
longed to the vendor, and his right until publication to control its 
disposition was of some value. 

Drone on Copyright, at page 111, says: “ Property may exist in 
that which has no commercial value. A person may own a useless 
swamp, a barren crag, or a sterile waste so worthless that he cannot 
give it away ; yet it belongs to him, and the law will aid him in pre- 
venting another from appropriating it, or otherwise unlawfully using 
it. The same is true of intellectual property. A manuscript may be 
void of literary qualities, a painting destitute of merit, a statute with- 
out art excellence, yet it may be valued by the owner ; and, whether 
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it is or not, he has a right to say that it shall not be made public, or 
used without his consent.” 

The transfer of this right may furnish a sufficient consideration for 
the note. Whether the instrument was or was not copyrighted, we 
cannot say that its transfer was of no value, and therefore cannot 
hold the plea good as a plea of no consideration. 

Again, the nature of the plea assumes that there was a considera- 
tion for the note sued upon, and seeks to avoids its payment by al- 
leging that it was fraudulently procured. This is done without an 
averment that the property was returned, or offered to be returned, 
or that it was of no value, and we will therefore treat it as an an- 
swer seeking to avoid a contract procured by fraud, and not as a 
plea of no consideration. As such it was not sufficient. 

The appellant complains of the tenth and eleventh instructions 
given to the jury. © 

The eleventh informed the jury, that if they found that the note 
was supported by a sufficient consideration, they should then con- 
sider the third paragraph of the joint answer, which was in the nat- 
ure of a counter claim, and under it the defendants were entitled to 
such damages as they had proved. This is not the language but the 
substance of the instruction. This was wrong. The third paragraph 
of the answer was not pleaded as a counter claim, nor were the de- 
fendants entitled to prove or recover any damages under it. There 
could be no evidence offered under this or any other paragraphs of 
the answers that rendered this instruction proper, and it must, there- 
fore, reverse the case though the evidence is not in the record. Lind- 
ley vs. Dempsey, 45 Ind., 246. 

By the tenth charge the court said to the jury that the copyright 
secured to Mendinhall was property of more or less value in States 
where the law authorized the formation of such companies, but as 
there was no law in this State, at the time of the assignment, au- 
thorizing the formation of fire insurance companies upon the plan se- 
cured to Mendinhall, a promise to pay for the right to use the same 
where it could not be used would be without consideration, and if 
they believed that the only consideration for said note was the as- 
signment of said copyright, they should find for the defendants. 

This was error. Where a party gets all he knowingly contracts 
for, he Will not be allowed to say that he gets no consideration. 
Baker vs. Roberts, 14 Ind., 552 ; Neidefer vs. Chastain, 71 Ind., 363. 

In Hardesty vs. Smith, 3 Ind., 39, this court said : “The simple 
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parting with a right which is one’s own, and which he has the right 
to fix a price upon, must be a good consideration for a promise to 
pay that price. In such cases, the purchaser gets a something, and 
he is estopped by the exercise of his own judgment, uninfluenced by 
fraud or warranty, or mistake of facts, at the time, to afterward say 
it was not worth to him what he agreed to give.” 

The court erred in giving each of these instructions and in over- 
ruling the demurrer to the third paragraph of the answer, for which 
the judgment should be reversed. 


Per Curt. 
It is therefore ordered, upon the foregoing opinion, that the judg- 
ment be and is hereby in all things reversed, at the appellees’ costs, 
with instructions to grant a new trial, sustain the demurrer to the 
third paragraph of the joint answer, and for further proceedings, etc. 
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UNITED STATES CIRCUIT COURT. 


DISTRICT OF INDIANA. 


STOUT & CO. 
vs. 


COMMERCIAL UNION ASSURANCE CO., or 


Lonpon.* 


The policy in a printed provision prohibited the keeping of gunpowder, salt- 
petre, and certain other hazardous articles without written consent. Such 
consent «vas given to keep articles usual in*the trade of a wholesale grocer, 
and also to keep gunpowder. 


Held, that the policy was not avoided by keeping saltpetre in such quantity as 
was usual in the business. The special permit to keep gunpowder did not 
by implication exclude such other hazardous articles as were usually kept. 


Demurrer overruled. 


GRESHAM, J. 
* The Commercial Union Assurance Company, of London, issued a 
fire policy to the plaintiffs for $5,000 for one year from the second 
day of July, 1880, for a premium of $ ; 

The property covered was described in the written part of the pol- 
icy which reads thus : “ $5,000 on their stock in trade as wholesale 
grocers, comprising all articles kept for sale in such stocks in etc., 
Nos. 107 and 109 South Meriden Street, Indianapolis, Indiana, $50,- 
000 total insurance. Permission is hereby granted the assured to 
keep 50 pounds of gunpowder on the premises without prejudice to 
this policy.” 

It is provided in the printed part of the policy that if the assured 
shall keep or use gunpowder, fireworks, nitro-glycerine, phosphorus, 
saltpetre, nitrate of soda, petroleum, naphtha, gasoline, benzine, 


* Decision rendered June 27, 1882, 
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benzol or benzine varnish ; or keep or use camphene, spirit gas, or 
any burning fluid of chemical oils without written permission in this 
policy, shall be void.” Also, that “This company shall not be liable 

* * * for any loss caused by the explosion of gunpowder or 
any explosive substance.” 

The building and its contents were destroyed by fire during the 
life of the policy, and this suit is brought to recover the amount o 
the risk. 

The insurer sets up in the third paragraph of its answer, that at 
and before the fire the assured had in the building described in the 
policy, 218 pounds of saltpetre, without the insurer’s written consent 
in the policy. To this paragraph the assured replies that saltpetre 
is an article in a wholesale grocer’s stock ; that it is usually kept for 
sale as a part of such stock ; that they had on hand at the time the in- 
surance was taken and at the time of the fire for sale to their cus- 
tomers, and for no other purpose, from 100 to 300 pounds of salt- 
petre, that being a reasonable amount and no more than the trade 
demanded ; and that the insurer knew the assured was carrying on 
the business of wholesale grocers at the time the risk was taken. 
The insurer demurs to this paragraph of the answer. 

Does the written part of the policy describing what was intended 
to be covered by the risk, as “all articles kept for sale in such stock,” 
limit or modify the condition or warranty contained in the printed. 
part which prohibits the keeping of saltpetre. 

There would seem to be no difficulty in answering this question 
in the affirmative if permission were not given in the written part of 
the policy to keep gunpowder, that being one of the prohibited ar- 
ticles. 

There is weight in the argument that by expressly metitioning 
gunpowder, and excepting it from the condition that it was to remain 
in force as to the other prohibited articles. On the other hand the 
insurer knew at the the time the risk was taken that it was insuring 
a stock of wholesale groceries and describing the property insured, 
language was employed broad enough to include all articles kept for 
sale in such stock. Besides this, the demurrer admits that saltpetre 
is usually kept for sale by wholesale grocers, and that it was in fact 
an article in the stock of the assured at the time the risk was taken. 
The keeping of saltpetre under these circumstances should not be al- 
lowed to avoid a policy. 

The assured are entitled to a liberal construction of the contract, 
the written part of which embraces all articles belonging to a whole- 
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sale grocer’s stock. Saltpetre, as already stated, belongs to such 
stock ; therefore, it may be said written permission was given in the 
policy to keep saltpetre. 

Insurance companies, it is known, are in the habit of preparing 
their contracts to suit themselves, and where doubts arise in their 
construction, it is not unfair to resolve these doubts against the in- 
surer. Conditions and warranties in policies, especially where nu- 
merous and in fine print, should be strictly construed against the in- 
surer, and if, in reading the written part of the policy in suit in con- 
nection with the condition or warranty which is relied on by the 
insurer, there be doubts as to whether it was intended to include 
saltpetre in the risk, the assured are entitled to the benefit of these 
doubts. Franklin Ins. Co. vs. Brock (57 Penn. St., 134) ; Grant vs. 
Lexington Fire Ins. Co. (4 Ind., 23); Niagara Falls Ins. Co. vs. 
De Graff (12 Mich., 124); Elliott Hamilton Mutual Ins. Co. (13 
Gray, 139); Viele vs. Germania Ins. Co. (26 Iowa, 9) ; Hall vs. Ins. 
Co. of North America (58 N. Y., 292) ; Citizens’ Ins. Co. vs. Mc- 
Laughlin (53 Pa. St., 485) ; Archer vs. Merchants’ etc. Ins. Co. (48 
Mo., 432). 

The case of Steinbach vs. Ins. Co. (62 Wall. 183), is relied on in 
support of the demurrer. 

That was a suit on a policy against fire, and the subject of insur- 
ance was described in writing in the body of the policy as follows : 
“On his stock of fancy goods, toys and other articles in his line of 
business, contained in the brick building, situated, etc., and now in 
his occupancy as a German jobber andimporter. Privileged to keep 
fire-crackers on sale.” The premium paid was forty cents on the 
$100. Among the second class of hazards, classed as hazardous No. 
2 were enumerated fire-crackers in packages, and it was stated that 
they added to the rate of premium ten cents on the $100, and classed 
as especially hazardous were fireworks which added 50 cents, or 
more to the rate, and to be covered, were to be especially written in 
the policy. 

The fire originated in fireworks which the assured had in the store 
for sale without written permission in the policy, and this being ad- 
mitted, he offered to prove on the trial “that fireworks constituted 
an article in the line of business of a German jobber and importer.” 
The evidence was rejected, and the assured took the case to the Su- 
preme Court on a writ of error, where it was affirmed. The assured 
insisted in this case that the language “other articles in his line of 
business as a German jobber and importer” covered fireworks. It 
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was not claimed that fireworks were covered by the policy because 
they were an article in stock of fancy goods and toys in the business 
of a German jobber and importer, but because they were an article 
in the line of Steinbach’s business. 

If the business of importing and jobbing fancy goods and toys 
from Germany, was a well understood, in well known articles like the 
business of wholesale grocers, Steinbach’s business might embrace 
all or less than all the articles belonging to such a business. In the 
case at bar, saltpetre is claimed to be covered by the policy—not be- 
cause it was an article in the stock and business of the assured, but 
because the subject insured was a stock of wholesale groceries, com- 
prising all articles kept for sale in such stock, one of which was salt- 

etre. 
: I think the cases are distinguishable. And further, fireworks were 
classed in Steinbach vs. Ins. Co. as especially hazardous and added 
50 cents or more on the $100 premium. This fact seems to have had 
weight with the Supreme Court. 

They (fireworks), are among the goods described as specially haz- 
ardous “say the court in the brief opinion written by Chief Justice 
Chase,” and add 50 cents on the $100 to the ordinary rate of insur- 
ance. It is impossible to think they are described by the general 
terms used in the policy. “The insurance was at the ordinary rates.” 

It does not appear from the policy in suit that any increased rate 
was expected for keeping saltpetre ; and written permission being 
given to keep gunpowder—a much more explosive and dangerous 
substance than saltpetre,—it would be unreasonable, if not unjust to 
hold the policy void because the latter was kept. The demurrer is 
overruled. 





Report of Decisions. 


SUPREME COURT OF MASSACHUSETTS. 


CONN. MUT. LIFE INS. CO. 
Us. 


COMMONWEALTH. 


NEW YORK _— INS. CO. 
GLEASON ET AL. 


Chapter 227 of the Massachusetts Statute of 1880, which provides that life 
companies doing business in the Commonwealth ’shall pay annually an ex- 
cise tax to be determined by an assessment upon a valuation equal to the 
net value of all the policies in force, is not unreasonable or a tax on prop- 
erty inconsistent with the idea of an excise tax, but is constitutional and 
valid. 


Morton, Cu. J. 

The only question argued in these cases is as to the constitutionality 
of the statute of 1880, chapter 227, which provides in the first sec- 
tion that “every corporation and association engaged within this 
Commonwealth, by its officers or by agents, as defined by chapter 
one hundred and fourteen of the acts of the year eighteen hundred 
and sixty-four, in the business of life insurance, whether incorporated 
by authority of this Commonwealth or otherwise, shall annually pay 
an excise tax of an amount to be determined,by assessment of the 
same upon a valuation equal to the aggregate net value of all poli- 
cies in force on the thirty-first day of December then next preced- 
ing, issued or assumed by such corporation or association, and held 
by residents of the Commonwealth, at the rate of one half of one 
per centum per annum.” 

The power of the Legislature to impose taxes duties, and excises is 
not an unrestricted one, but is derived from and limited by the con- 
stitution, which provides that “full power and authority are hereby 
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given and granted to the said general court to impose and levy pro- 
portional and reasonable assessments, rates and taxes upon all the in- 
habitants of, and persons resident and estates lying within, the said 
Commonwealth; and also to impose and levy reasonable duties and 
excises upon any produce, goods, wares, merchandise and commodi- 
ties whatever, brought into, produced, manufactured or being within 
the same.”—Const., Ch. I, art. 4. 

It is clear that the tax in question cannot be justified as a tax on 
property under the first clause above cited. That clause provides 
that all taxes levied under its authority shall be “proportional and 
reasonable.” It forbids the imposition of a tax upon one class of 
property at a different rate from that which is applied to other 
classes. The assessment which is the subject of controversy is not 
laid according to any rule of proportion, but is laid upon the cor- 
porations specified in the act without any reference to the whole 
amount required to be raised for public purposes, or to the actual 
value of the property of the corporations, or to the whole amount 
of property in the Commonwealth liable to be assessed for the public 
service. 

Oliver vs. Washington Mills, 11 Allen; Com. vs. Hamilton Man. 
Co., 12 Allen, 298; Cheshire vs. County Commissioners, 118 Mass., 
386. It is equally clear that the Legislature, in laying this assess- 
ment, did not intend to exercise the power conferred by this clause 
of imposing “ proportional and reasonable” taxes upon property. 
The statute expressly declares it to be “an excise tax”; it is not 
based upon the actual property of the corporations named, or upon 
any proportion which it bears to other property; the statute requires 
returns from each corporation not of its property, but of the aggre- 
gate net value of all its policies held by residents of the Common- 
wealth for the purpose of furnishing a standard or measure of a 
special tax or excise upon the franchise or privileges of the corpor- 
ation. 

The only question, therefore, is whether the tax can be justified 
under the other clause of the constitution, authorizing the general 
court “to impose and levy reasonable duties and excises upon any 
produce, goods, wares, merchandise and commodities whatsoever ” 
within the Commonwealth. It has been uniformly held since the 
formation of our government that, under this provision of the con- 
stitution, the Legislature has the power to impose an excise upon 
any business or calling, exercised in the Commonwealth, and upon 
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any franchise or privilege conferred by or exercised within the Com- 
monwealth. 

Portland Bank vs. Apthorp, 12 Mass., 252; Com. vs. People’s Five 
Cent Savings Bank, 5 Allen, 228. The power to impose an excise 
upon corporations or associations engaged within this Common- 
wealth in the business of life insurance, whether incorporated here 
or incorporated elsewhere, and allowed by comity to carry on busi- 
ness here, cannot now be doubted. The only limitation of the power 
is that contained in the constituticnal provision that the duty or ex- 
cise shall be “ reasonable.” 

The power to determine what callings, franchises or privileges, or, 
to use the language of tke constitution. “ commodities,” shall be sub- 
ject to an excise, and the amount of such excise, belongs exclusively 
to the Legislature. The provision that it must be “reasonable” was 
not designed to give to the judicial departinent the right to revise the 
decisions of the Legislature as to the policy and expediency of an 
excise. Great latitude of discretion is given to the Legislature in 
determining not only what “ commodity” shall be subjected to excise, 
but also the amount of the excise and the standard or measure to 
be adopted as the foundation of the proposed excise. The court 
cannot declare a tax and excise illegal or void as being unreasonable 
unless it is unequal or plainly and grossly oppressive and contrary 
to common right. 

Judged by these principles, the excise in controversy does not 
seem to us to be unreasonable and illegal. It is not unequal, but it 
operates alike upon all corporations or associations which exercise 
the franchise or function which is intended to be taxed. The mode 
of fixing the anfount of the tax by an assessment upon the aggre- 
gate of the net values of all the policies held by residents of the 
Commonwealth is not unequal or oppressive and unreasonable. 

If the whole of the business of life insurance consisted in making 
contracts of insurance and in paying losses, and its franchises or 
functions were exhausted by these duties, the argument would be 
strong that this tax is unequal and unreasonable. It is not meas- 
ured at all by the number of policies issued in the year for which 
the tax is laid. Some corporations making many contracts would 
not have to pay any tax, and some making fewer contracts would 
have to pay a large tax. Asa mere excise upon the capacity or 
function of making contracts of insurance its practical operation 
would be partial and unequal. 
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But this is not the only important function exercised by life insur- 
ance corporations. 

By the growth and course of the business, and by legislation, an- 
other important function has been engrafted upon the system— 
that of receiving, holding, investing and managing property for the 
benefit of the policy-holders. 

The simplest form of carrying on the business of life insurance 
would’ be for the company to charge the policy-holder each year 
with the sum which it costs to insure him for that year, which can 
be ascertained with reasonable certainty by the aid of the accepted 
tables of mortality. In such case the relation between the parties 
would be merely that of insurer and insured. But the general 
practice of insurers is, instead of charging such sums, which would 
increase from year to year, to ascertain what these sums would 
average each year throughout an average life, and to charge each 
year such average sum. The necessary effect of this practice is 
that the insured during the earlier years of the running of his pol- 
icy pays more than it costs to insure him, and thus the company 
accumulates from year to year a fund which in equity is held for the 
benefit of the policy-holders. It is this feature of the business 
which gives existence to “net values” within the meaning of our 
statutes, the “net value” of a policy being represented by a sum 
which, with compound interest at the rate of four per cent per an- 
num and with the addition of future net premiums, will provide for 
the payment of the policy when it matures, according to the “com- 
bined experience” or “actuaries” table of mortality. Stat. of 1866, 
Chap. 33. The fund thus accumulated is not regarded by our laws 
as the absolute property of the company, but is held by it as a quasi 
trustee for the benefit of the policy-holders. It has the legal title, 
as is the case with all trustees, but holds the property in the exercise 
of a franchise or function which permits it to receive, invest and 
manage it for the benefit of others. If the insured violates his con- 
tract «nd forfeits his policy, the company cannot treat the accumu- 
lations upon his policy as its property, but holds it for his benefit. 
Companies who do business upon this plan thus resemble savings 
banks, exercising the franchise or function of receiving, investing 
and managing the money of numerous policy-holders. It is this 
franchise or function which is taxed by the statute we are consider- 
ing. The words “every corporation or association engaged in the 
business of life insurance” do not indicate that the franchise in- 
tended to be taxed was merely the function of making contracts of 
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insurance; but was intended to designate a class, any member of 
which would come within the statute if it exercised the function 
which is made the subject of the excise. The essential part of the 
statute, assessing the excise upon the aggregate net values, shows 
that the Legislature did not intend that it should apply to “co- 
Operative associations,” or any other insurance companies which 
conduct their business so as not to create any “net values.” The 
object of the legislation was, without specifying the various forms of 
policies, such as “limited,” “endowment” or “tontine,” to impose 
an excise upon such associations as by virtue of their franchise, ex- 
ercise the function of reeeiving from many citizens of the Common- 
wealth money as trustees to invest and manage for them. This is an 
important function, capacity or privilege, engrafted upon and a part 
of the franchise, exercised within this Commonwealth, upon which 
the Commonwealth has the constitutional power to levy a reasonable 
excise. 

Regarding the statute as intended to tax the franchise or privilege 
of holding and managing the property of others, the methods 
adopted to ascertain the value of this privilege is not unreasonable. 
The net value of a policy represents approximately the amounts of 
the payments which have been made by the holders in excess of the 
yearly cost of insurance, and thus the aggregate net values which 
furnish the basis of this tax represent approximately the amount 
of money of citizens of this Commonwealth which the company has 
in its hands, and which it is investing ard managing by virtue of its 
franchise. It does not seem to be an unfair measure of the value of 
the franchise which is taxed. Excises similar to the one in contro- 
versy have been upheld by the court in the cases we have before 
cited. Thus an excise upon banks, based upon the par value of the 
capital stock, one upon mining corporations with the same basis, one 
upon savings banks, based upon the amount of deposits, one upon 
manufacturing corporations, based upon the excess of the market 
value of the stock over the value of the real estate and machinery 
taxed in the place where they are situated, have been held to be 
within the legislative power to levy reasonable excises, and to be 
valid. 

The plaintiffs in these cases contend that this tax, though in form 
an excise, is covertly, but really and essentially, a tax upon the prop- 
erty of the policy-holders held by the companies, and also that it is 
a tax based upon the debts of the companies, which is unreasonable. 

We are not able to see the force of either of these arguments. 
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Every excise necessarily must finally fall upon and be paid by prop- 
erty, and so may be indirectly a tax upon property. But, as we be- 
fore said, the Legislature clearly intended this as an excise and not 
a tax on property. It is not in terms laid upon the prop- 
erty or upon the policy-holders; it is the corporation which 
is to pay it and which is exposed to the penalties for 
non-payment. We must hold it to be what the Legislature 
has declared it to be—an excise upon a franchise or privilege of the 
corporation. It is true that the aggregate net value of outstanding 
policies represents debts or liabilities of the companies. So does the 
capital stock of a corporation, and, what is more nearly analogous to 
these cases, so do the deposits of a savings bank. But this is imma- 
terial, if they also furnish a fair basis by which to estimate the value 
of the franchise or privilege of the corporation which the Legisla- 
ture, in the exercise of its discretion, desires to subject to an excise. 
The record and the arguments of counsel present details of the 
operation of this statute which is claimed to work hardships upon 
the insurers ; but we do not discuss them, because we have nothing 
to do with the policy or expediency of the law, or with the question 
whether it is satisfactory to insurers or insured. These are matters 
for legislative judgment and discretion. Upon the whole case, judg- 
ing of this statute by the principles of constitutional construction 
heretofore adopted by the court, we are of the opinion that it is an 
enactment within the power conferred by the constitution upon the 
Legislature to levy reasonable excises, and is therefore valid, both as 
to domestic corporations, who derive their authority to exercise the 
franchise taxed by grant from the State, and as to foreign corpora- 
tions, who are permitted to exercise the same franchise here by the 
comity of the State upon such conditions as it sees fit to prescribe. 
Judgment for defendant. 
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SUPREME COURT OF LOUISIANA. 


GODCHAUX 
vs. 


MERCHANT MUT. INS. CO. 


The adjustment of a loss indorsed on the policy constitutes a new and inde- 
pendent agreement on which suit may be brought, and which supersedes 
the original contract, and a defense founded on a violation of the latter 
through fraud or over-valuation will fail unless fraud or error can be clearly 
proved by the defendant on whom is the burden of proof. The adjustment 
is a compromise which fixes the rights of the parties. 

Judgment affirmed. 


Martin took out a fire policy with the defendant company, and a 
loss ensued. An adjustment was agreed upon and was indorsed upon 
the policy as follows: ‘ New Orleans, 15th June, 1875. A partial 
loss on this policy, amounting to $7,905.09, is hereby acknowledged 
and made payable to Mr. J. J. Martin, in’ sixty days after date. 
(Signed) P. Fourchy, President.” The plaintiff discounted the ad- 
justed loss, and took an assignment of it. The defendant refused to 
pay at maturity, and plaintiff brought suit. The defendant appealed 
from the judgment below. 


Fenner, J. 

We say that this adjustment was clearly a compromise, because it 
so appears from the evidence, and because Martin accepted less than 
the amount which he claimed and for which he was insured, and the 
company allowed more than would have appeared to be due, accord- 
ing to the report of the experts. 

The defense, in the terms in which it is set up, is evidently based 
upon a breach of one of the warranties of the policy ; and would 
only be appropriate as a defense to an action on the policy itself. 
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But this is not an action on the policy ; it is an action on the adjust- 
ment. The subject has been learnedly considered by the highest 
courts of Illinois and New York, and it is there settled that, where a 
loss has been adjusted between an insurance company and a policy- 
holder, such adjustment is a new and independent agreement ; that 
the action for such adjusted loss is a suit, not upon the policy, but 
upon the new promise or contract, and may be prosecuted under the 
common count upon an account stated; and that the company can- 
not set up in defense to such action, breaches of warranties or stipu- 
lations in the original policy. Ins. Co. vs. Chestnut, 50 TL, 112 ; 
Ins. Co. vs. Archdeacon, 82 ib., 236; Smith vs. Ins. Co. 62 
N. Y., 85. 

We fully approve of the general doctrine of these cases (to which, 
however, there may be exceptions), and under its application to this 
case the company’s defense, so far as founded upon the provision of 
the policy vitiating it, in case of fraud or false swearing, falls to the 
ground. There remains nothing but the new and independent con- 
tract, partaking strongly of the nature of a transaction or compro- 
mise, which must stand upon its own merits, and which must be en- 
forced, unless the defendant can establish a clear defense of fraud or 
error. The burden of proof lies upon the defendant, and he must 
establish it with clearness and certainty. Keogh vs. Forman, 33 A., 
not yet reported. 

It is not sufficient to show that Martin claimed more than he was 
entitled to. That the defendant knew when it made the adjustment. 
It is not sufficient to show that Martin has failed to prove satisfac- 
torily that he had sugar in the warehouse to the value of the amount 
adjusted. The adjustment dispensed plaintiff from any proof what- 
ever on that subject. Inthe language of the Illinois Supreme Court: 
“The insurer and the insured, both being competent to contract, 
mutually adjusted the differences between them, agreed upon a bal- 
ance, which is indorsed upon the policy, and nothing further remains 
to be done by the insured under the policy, and nothing further is to 
be done on the part of the company, except to pay over the balance 
which has been agreed upon and struck; * * * after the adjust- 
ment, the rights of the parties became fixed. No affirmative act was 
required on the part of the insured to protect their rights. The in- 
surance company was indebted to them in a definite and fixed sum 
of money, which it was bound to pay. 82 IIL, 236. 

Judgment affirmed. 





SUPREME COURT OF ILLINOIS. 


Appeal from Appellate Court for First District. 


UNITED STATES LIFE INS. CO. 
vs. 
CLARA LUDWIG.* 


Policies of insurance are but choses in action, and governed by the same prin- 
ciples applicable to choses in action in general. They are assignable in 
equity only, and in this State courts of law will not recognize the assign- 
ment so as to allow the assignee to sue on the policy in his own name. 


The payment of a premium on a policy of life insurance by the assured, after 
an assignment to his children, for them, when the policy is to him and in 
his name, or even a payment by the assignees, when no new undertaking or 
promise is made to them, will not authorize a recovery in the names of the 
assignees, even under the common counts. The suit must be brought in the 
name of the party having the legal interest, though it may be for the use 
of the party having an equitable interest. 


This was an action of assumpsit, by Clara Ludwig, who sues in 
her own right, and as guardian of Otto Ludwig and Emma Ludwig, 
minors, against the United States Life Insurance Company, on four 
policies of insurance issued by that company to Otto C. Ludwig, in- 
suring his life. Each policy recites that “in consideration of the ap- 
plication therefor, signed by the assured hereinafter named, and sub- 
mitted in writing by or for the assured, to the officers of this com- 
pany subscribing this policy, which application is hereby referred to 
and made a part of this contract, and of each of the statements 
(warranties and agreements) made and contained therein, which, 
whether signed or written by his or her own hand or not, every per- 
son accepting or acquiring any interest in this contract hereby 
adopts as his or her own, admits to be material, and warrants to be 
full and true, and agrees shall be the only basis upon which this pol- 


* Opinion filed at Ottawa, June 21, 1882. From Advance Sheets of Illinois Reports. 
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icy is issued ; and in further consideration of the payment in advance 
to said company, at its principal office in New York City, by or for 
the assured under this policy, to wit., Otto C. Ludwig, the person 
whose life is hereby insured (or any of the persons hereinafter 
called the ‘assured ’), of the first premium, to be evidenced by the 
receipt to be given therefor, signed by the president, secretary, as- 
sistant secretary, or actuary, and, thereafter, of the semi-annual pre- 
mium of $18.90 on or before the twenty-sixth days of April and 
October in each and every year during the continuance of this policy, 
and as hereinafter provided, * * * this company agrees to pay to 
the said Otto C. Ludwig, his executors, administrators or lawful as- 
signs, in three months after due notice and satisfactory proofs, as 
hereinafter required, of the death during the continuance of this in- 
surance of the said person whose life is hereby assured as above, 
and proof of the just claim of the said assured, or of any other per- 
son, as child, guardian, executor or administrator, made or to be 
made under this policy, the balance of the year’s premium, if any, 
remaining unpaid, and any indebtedness to the company, being first 
deducted therefrom.” 

On the trial plaintiff also offered and put in evidence the renewal 
receipts for premiums on each of said policies. The last receipt for 
premium on each of the policies numbered 38,352 and 38,354, re- 
spectively, is in the following form :— 


“Tse Unitep Srates Lire Insurance Company IN THE City or New 
York. 


$18.90 Chicago. 


“Received this 26th day of April, 1880, eighteen and ,%°, dollars 
for the premium on policy of Otto C. Ludwig (policy No. 38, 352), 
due at above date, hereby continuing the insurance thereunder for 
six months from above date, subject to all the provisions, conditions 
and agreements contained in the above mentioned policy, and the ap- 
plication therefor, and those indorsed hereon, all of which are hereby 
referred to and made part hereof. 

C P. Fratztan, Secretary.” 


Indorsed on the face as follows :-— 
“The within mentioned amount paid in cash, or check, good at 
bank, this 26th day of April, 1880, at Chicago, Ill, 
E. W. Cuamperiam, Agent, 
Pe 2” 
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The printed provisions on the back of said receipt are omitted. 

It was admitted that all of the premium receipts on the four poli- 
cies in question (excepting the last receipt on policies numbered 
38,352 and 38,354, as aforesaid), are in the following form :— 


“ Unirep States Lire Insurance Company In THE City oF New York. 
Chicago. 


“ Received this 14th day of March, 1880, eighteen dollars from 
the owner of policy No. 38,355, on the life of Otto C. Ludwig, for 
the premium due at above date, continuing the insurance thereun- 
der for six months from above date, subject to all the provisions,con- 
ditions and agreements contained in the above policy and the appli- 
cation therefor, and those indorsed hereon, all of which are hereby 
referred to and hereby made part hereof. 

C. P. Fratzian, Secretary.” 


Indorsed on the face as follows :— 


“The within mentioned amount paid by the owner of the policy in 
cash (or check good at bank) this 3d day of March, 1880, at Chicago, 
Tilinois. 

E. W. Cuamper.ain, Agent, 
Fe. 3.” 


The printed portions on the backs of the receipts are omitted. 

Otto C. Ludwig died, July 31, 1880, and proofs of claim were 
made by the assignees of the policies. Defendant admitted that death 
was caused by pulmonary apoplexy, as stated in the proofs of loss. 
Defendant also admitted that demand of payment of the company 
was made by the plaintiff. 

The assignment of the policies was as follows :— 


“For a good and valuable consideration, I hereby assign policies 
numbered 38,352, 38,353, 38,354 and 38,355, in the United States 
Life Insurance Company, in the City of New York, to my three 
children and sole heirs at law, Clara Ludwig, Otto Ludwig and Em- 
ma Ludwig, to have the moneys and benefits to accrue therefrom, 
share and share alike, between them. 

“In witness whereof I have hereunto set my hand and seal, this 
24th day of January, A. D. 1879. 

Orro C. Lupwia. [ SEAL. ] 
“Witness ; AtBion CaTE.” | 
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The signatures to the assignments were proved, and Otto C. Lud- 
wig, one of the children of said Otto C. Ludwig, testified that he 
took possession of the said assignments at the time they were exe- 
cuted ; that the policies were delivered to him at the same time ; 
that he put them in his father’s safe ; that they remained there, in 
the same package, until his father’s death ; that he had the combina- 
tion of the safe, and his father had it also. 

Albion Cate, a witness for plaintiff, who being shown the assign- 
ments, testified : “I think I drew it; that’ is my handwriting, and 
that is Mr. Ludwig’s signature ; I saw him write it; don’t remem- 
ber now whether I sent a duplicate of that assignment to the United 
States Life Insurance Company; I sent an assignment to them ; 
think I gave Ludwig the duplicate ; am quite certain that this is a 
duplicate of the one I sent to the company ; they acknowledged the 
receipt of the letter ; they said they would not acknowledge or ac- 
cept a receipt until certain things were done.” 

Phillip Schick, on behalf of the. defendant, being shown the re- 
ceipts for payments on premium before set out and referred to, 
testified : “I paid the money about the time it was due ; I got the 
money to pay them from Mr. Otto C. Ludwig, who is now dead, at 
about the time the moneys were paid ; I paid the premiums, back 
of this one, for the last two or three years; I got the money to 
make the payment from Otto C. Ludwig, deceased.” On cross-ex- 
amination he testified : “I know the money was Otto C. Ludwig’s 
because he took it out of the business drawer ; the money was paid 
for the three children ; the money was the money of Otto C. Lud- 
wig.” 

The court instructed the jury orally, by consent of parties. The 
defendant then asked the court to instruct the jury that, if they be- 
lieve, from the evidence of Mr. Schick, that the money paid for the 
premiums was the money of Otto C. Ludwig, that then, upon the 
evidence in this case, the plaintiff cannot recover. To that the court 
said to the jury that if Otto C. Ludwig paid this money for the pre- 
miums, intending it to be of benefit to his children, after assigning 
the policies to them, that it is the same thing as though it had been 
paid with their own money. The defendant then asked the court to 
instruct the jury that upon the evidence in this case the plaintiff is 
not entitled to recover, which said last mentioned instruction the 
said court then and there refused to give, for which refusal counsel 
for defendant then and there duly excepted. 

The jury returned a verdict in favor of the plaintiffs, assessing 
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their damages at $5,272.78. Thereupon the defendant moved for a 
new trial, assigning therefor, among other causes, that the court gave 
improper instructions to the jury, and refused to give the proper 
instructions to the jury asked for on behalf of defendant. The mo- 
tion was overruled, and proper exception taken. Defendant appealed 
to the Appellate Court for the First District, where the judgment of 
the Circuit Court was affirmed. This appeal is from that judgment. 
The errors assigned bring before this court for review all the rulings 
of the Appellate Court. 


Francis H. Kates, for the Appellant. 


There is no evidence that the company ever assented to the as- 
signment, although it had notice thereof; but, had such been the 
case, it would not have been sufficient, under our law, to have 
authorized a suit to be brought in the name of the assignees of 
the contract. Jessel vs. Insurance Co., 3 Hill, 88. 

It is contended, on the part of the appellant company, that this 
action was not brought by the proper parties, and in support of this 
view the following authorities are cited : Bliss on Life Insurance, sec. 
336, p. 553 ; May on Insurance, pp. 475-483 ; Pomeroy vs. Manhat- 
tan Ins. Co., 40 Ill, 398 ; Hartford Ins. Co. vs. Olcott, 97 id., 439 ; 
Palmer vs. Merrill, 6 Cush., 282 ; St. John vs. Am. Mutual Life Ins. 
Co., 13 N. Y., 31 ; Jessel vs. Insurance Co., 3 Hill, 88. 


Messrs. Hurcutnson & Lurr, fur Appellee. 

The policies expressly promise to pay “ Otto C. Ludwig, his exec- 
utors, administrators or lawful assigns,” and the company cannot 
question the right of the assignees to collect the insurance. Angell 
on Fire and Life Insurance, 325-328 ; Bliss on Life Insurance, secs. 
325, 326. 

The assured is dead, and suit could not be brought in his name. 
No administrator was appointed, and if there had been he would 
have had no interest in the policy. A court of equity could have 
no jurisdiction. Taylor vs. Turner, 87 IIL, 296. 

The assignee of a policy may sue in his own name when the pre- 
miums have been paid by him or for his penefit. The proof shows 
that the premiums were paid for the benefit of the assignees. All 
the receipts given for the renewal premiums run to the “owner” 
of the policies, and not to the assured, except two, and as to those 
the receipts do not state from whom the money was received. 

The payment of the premiums by the assignees, or for their 
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benefit, after notice of assignment to the company, creates a new 
contract between the assignees and the company, and on that con- 
tract the suit will be sustained. Peoria Marine and Fire Ins. Co. vs. 
Hervey, 34 Ill., 46 ; New England Fire and Marine Ins. Co. vs. Wet- 
more, 32 id., 221; Westchester Fire Ins. Co. vs. Foster, 90 id., 122. 

The declaration contains the common counts, and the suit may be 
sustained on the ground that assumpsit is an equitable action, in 
which the plaintiff can recover from the defendant so much money 
as he can show the defendant, ex @quo et bono, ought not to retain. 
Watson vs. Wolverton, 41, Ill. 241 ; Belden vs. Perkins, 78 id., 449; 
Hall vs. Murston, 17 Mass., 579. 

Indeed, the court will find, upon examination, that in every case 
decided by this court wherein the right of the assignee of an in- 
surance policy to sue in his own name has been in question, save 
one, the judgment in his favor has been affirmed. New England 
Fire and Marine Ins. Co. vs. Wetmore, 32 Ill, 221; City Fire Ins. 
Co. vs. Mark, 45 id., 482 ; Phoenix Ins. Co. vs. Mitchell, 67 id., 43. 


ScHOLFIELD, J. 

A single question arising on this record is presented for our con- 
sideration by the arguments of counsel : Are the plaintiffs entitled 
to prosecute an action at law, in their own names, on these policies? 

Policies of insurance are but choses in action, and governed by 
the same principles applicable to choses in action in general. They 
are assignable in equity only, and in this State, and in others where 
the strict rules of the common law prevail, courts of law will not 
recognize the assignment so as to allow the assignee to sue on the 
policy in his own name. New England Fire and Marine Ins. Co. vs. 
Wetmore, 32 Ill., 221; Peoria Marine and Fire Ins. Co. vs. Hervey, 
et ux., 34 id., 62; Massachusetts Mutual Life Ins. Co. vs. Robinson, 
98 id., 324; Bliss on Life Insurance, sec. 325; May on Insurance, 
sec. 377; Jessel vs. Insurance Co., 3 Hill, 88; 2 Am. L. Cases (5th 
ed.), 886, 887. 

But counsel contend that “payment of the premiums by the as- 
signees, or for their benefit, after notice of the assignment to the 
company, creates a new contract between the assignee and the com- 
pany, and on that contract suit will be sustained,” and they cite 
Peoria Marine and Fire Ins. Co. vs. Hervey ef ux., supra, New En- 
gland Fire and Marine Ins. Co. vs. Wetmore, supra, and Westchester 
Fire Ins. Co. vs. Foster, 90 id., 122. Neither of these cases sustains 
the proposition so broadly:and unqualifiedly as thus contended for 
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by counsel. In the first named case, the case stated shows this : The 
property had been insured by Bishop. He sold and delivered it to 
the plaintiff, and on the same day, and with the consent of the de- 
fendants manifested by their indorsement on the policy, assigned 
the same to the plaintiff. On the same day the defendants executed 
a renewal certificate in writing, and delivered it to the plaintiff, and 
in consideration of the sum of $45, paid by the plaintiff as premium 
to the defendants at their request, and of the undertaking and prom- 
ises by the plaintiff to perform and fulfill all things contained in the 
policy to Bishop, on her part to be performed, etc., the defendants 
undertook and promised the plaintiff to consent to a continuance of 
the risk originally insured, from October 23, 1859, to October, 1860, 
and to become and to be insurers to the plaintiff, of the sum men- 
tioned in said policy, upon the property, and to fulfill all things men- 
tioned in the policy, etc., and the court said: “The ques- 
tion before us is correctly put by counsel for appellee: Can 
the plaintiff recover of this insurance company, in her own 
name, the amount of damages which they, as an insurance com- 
pany, undertook and promised to pay her in case the property in- 
sured was destroyed by fire? Did the company enter into such a 
contract, on a valuable consideration, with the plaintiff? The fact 
that they had the year previous insured the property -for Bishop,- 
and that he assigned the policy to the plaintiff, does not, we think, 
affect one way or the other the real question stated above and pre- 
sented by the record. * * * It amounts simply to this: that on 
the plaintiff going to the insurance company with the policy issued 
to Bishop in her possession, of which she was then the holder, on 
seeing it, the defendants, by their agent, say to her that she need not 
make a new application for insurance—that they would continue the 
risk for her benefit one year, on the payment by her of $45. That 
had no effect upon the written policy of Bishop to continue it alive, 
or to revive it, being dead, but it was a new contract with the plaint- 
iff, for a valuable consideration paid, and on the terms of the original 
policy.” And so it was held the action was properly brought in the 
name of the plaintiff—on the new contract, however, and not on the 
original policy. In the next case, it was expressly held that the as- 
signee of an insurance policy could not, at common law, maintain a 
suit upon it in his own name, and it was also further held that a 
renewal receipt, executed upon the payment of the premium by 
the assignees of a policy, whereby the policy was continued in force 
for another year, merely revived an expiring contract, and that suit 
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must be brought on the original policy in the name of the assured 
therein. In the other case the policy was expressly payable to the 
beneficiary, and not, as here, to the assured, ete., and the question 
there was simply whether, under the language of the policy, the 
beneficiary could sue in his own name. That case is not at all anal- 
ogous. 

There was not here, as in Peoria Marine anl Firg Ins. Co. vs. 
Hervey et ux., supra, any new and independent contract. The suit 
here is not, as there, upon the agreement made when the premium 
was paid after the assignment. There was here no new insurance. 
The premiums paid after assignment are paid by the assured, not 
by the beneficiaries. It is true, as contended, this was done for 
them; but so were the premiums paid before assignment. The 
policies were, in the first instance, obtained by the assured for their 
benefit. The contracts, pursuant to which they were issued, and of 
which they are evidence, were, however, his contracts, made by him, 
and complied with by him both before and after the assignment. 
The contracts upon which the suit is brought are his contracts—his 
acts are in evidence—and there is ne suit upon contracts, and no 
evidence of the acts, of the beneficiaries. Even if the money here 
paid after the assignment had been paid by the assignees out of 
their own funds, the case would be totally unlike that of Peoria 
Marine and Fire Ins. Co. vs. Hervey et ux., supra. The old policy 
had not expired, and the case would then. be strictly analogous to 
New England Fire and Marine Ins. Co. vs. Wetmore, supra—the re- 
vival of an expiring contract—and on the authority of that case the 
assignees could not sue in their own names. Indeed, the receipts 
here are, as there, expressly renewal receipts, on their faces. Mutual 
Life Ins. Co. vs. Robinson, 98 Ill., 324, is in point, and conclusive 
against the plaintiffs. 

The position that the present plaintiffs are entitled to recover, 
under the common counts, in their own names, is untenable. The 
recovery must be on the policy, even if it be under the common 
counts. The suit must be brought by the party having the legal in- 
terest, although it may be for the use of one having an equitable in- 
terest. Dicey on Parties, 51 and notes. 

The judgment is reversed, and the cause remanded for further 
proceedings consistent with this opinion. 

Judgment reversed. 
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LOWER COURT DECISIONS. 


DEBTS AND CREDITS FOR PURPOSES OF TAXATION. 


_——— 


Marion County, Ohio, Superior Court. 


FRANKLIN LIFE INS. CO. 
v8. 
WILLIAM A. PLAFF, Avprror Ervc., ET AL.* 


A tax payer has a right to deduct debts from credits, including in the latter 
money loaned and at interest. 

The liabilities of life insurance companies on their policies are debts within 
the meaning of the law, and may be deducted from their invested funds, 
premium notes, liens and other credits. 


-Hotmay, J. 

The plaintiffis taxed upon about $169,000 of personality. It claims 
that this sum consists wholly of credits and that her bona fide in- 
debtedness to policy-holders exceeds this sum and that it is en- 
titled to a deduction of its indebtedness. 

Of the $169,000, about $59,000 stands for premium liens in part 
represented by notes and in part by charges on its book, taken in 
lieu of cash premiums for convenience of policy-holders, and about 
$100,000 stands for money at interest or loaned. It was contended 
that the evidence established that the premium liens and short notes 
are not to be treated as loans or as money at interest ; but in this I 
think the plaintiff unsupported. The testimony of the secretary 
proved in substance that the sums represented by these items had 
legally matured and become payable, but were allowed by the com- 
pany to remain in the hands of the indebted policy-holders as a 
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matter of favor merely. It was practically as though they had 
actually come to the hands of the company and had been passed 
back to the payor on a distinct loan. The decision of this in General 
Term, heretofore made, cited in the plaintiffs favor for the purpose 
of this case, the question whether the liability of the company on its 
policies is an indebtedness within the meaning of the tax law ; and 
the only question is, are the items above referred to subject to re- 
duction by the indebtedness named? The chiefly important sections 
of the tax act of 1881, in connection with this inquiry are 64, 65, and 
75. : 

Section 65 received a construction in Matheo vs. Campbell, 71 Ind., 
wherein a similar section was under consideration. The present is 
simply a reenactment. It was pronounced by the Supreme Court a 
useless and meaningless section, with the word “or” remaining. 

If the reenactment is to be taken as indicative of the legislative in- 
tention that the word shall continue and not stand iteminated, still 
the construction given must stand, and the section be treated as sig- 
nifying nothing, %. e., as out of the act. In or out, the result is the 
same and the deduction of debts from money loaned etc., is per- 
missible unless a contrary intention is shown by other features of the 
act. The defendants claim that the new schedule discountenances 
such deduction, but this position is not well founded, in my opinion. 
The credits from which the deductions are to be made, as therein 
expressed are, whatever is due to the party from any other person, 
company or corporation in the shape of labor, property or money. 
The word “due” here used is not to be taken in the strict legal 
sense and as distinguished from that which is owing. To confine 
the term to matured claims dnly would obviously exclude the 
greater part of outstanding obligations, which are to be treated as 
unmatured rather than as past due, so that the item number which 
contains the definition of this term is to be construed as meaning 
“owing” where “due” is used and relates to all obligations dis- 
chargeable in any of the several ways by which at common law debts 
may be paid, that is by money, or by labor or by property. The in- 
tention was to give a large significance to the word used, I think, 
and not to confine their scope. So that in my opinion the term 
“ credits”, as used in the schedule, means whatever is owing to the 
party and is dischargeable in labor, property or money. It follows 
that the items of premium liens, and notes, and the short notes, and 
money loaned, and at interest, are credits within the meaning of the 
law, and the plaintiff should have the deduction claimed. 
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This conclusion is greatly strengthened in my mind by the consid- 
eration that the Legislature, in sec. 75 of the Act of 1881, provides 
for such deduction in the cases of certain parties therein named. 
See Exchange Bank vs. Hines, 3d Ohio St., 1. 


TITLE TO INSURANCE MONEY. 


Louisville Chancery Court.—June 2, 1882. 


BEN. A. ADAMS, Apm’r, ETC. 
v8. 


NATIONAL MUTUAL BENEFIT ASSOCIATION Et At. 


The charter of a benevolent association named as its object the provision of a 
fund to be paid to the legal heirs or beneficiary of the members, and au- 
thorized by-laws not inconsistent therewith. The certificate was made 
payable to the estate of the member. The by-laws provided for payment 
to the beneficiary named in the application or as the decedent may have 
directed by will; also that the benefits should accrue to the legal heirs or 
beneficiary. 

Held, that the right of the insured to nominate a beneficiary was not limited 
by the charter, and could not be by the by-laws. 

Held, that the certificate could be assigned to a creditor or one having an in- 
surable interest, but not beyond the extent of such interest, nor as a mat- 
ter of speculation. 


Held, that the provision in the certificate for payment to the estate applied 
only in case he failed to indicate a beneficiary. 


Statement of Facts. 


In March, 1878, Mr. Throckmorton took out a $4,000 policy in the 
National Mutual Benefit Association, of Louisville, the certificate be- 
ing so worded as to make the money payable to his estate. In 
March, 1881, he assigned his policy to Mr. J. W. Basye in consider- 
ation of the sum of $500. Mr. Basye paid the assessments and kept 
up the policy until the death of Mr. Throckmorton, in the month of 
July following. When this occurred he made up the necessary 
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proofs of the death, which were uccepted by the company as satis- 
factory, who stated that the money would be paid within the next 
thirty days, the customary limit of time. When the day on which 
the money was payable arrived, Mr. Basye called at the office of 
the company, and was told that, though the money was ready 
and waiting to be paid over, the officers had been served with 
notice by the heirs of the insured, and for this reason they 
would be obliged to pay it into court until the matter could be set- 
tled. This they did as soon as a formal suit had been entered by 
Mr. Ben. Adams, the executor of Throckmorton. The payment of 
the money into court ended the insurance company’s connection 
with the suit, to which they were made defendants only in a formal 
way. The petition brought by Basye was demurred to by the 
heirs of the Throckmorton estate, and on this the principal points 
in the case have arisen. 


Epwarps, J. 

Decedent held a certificate of membership in the said association, 
which is a corporation created and doing a co-operative insurance 
business under the laws of this State, and on March 3, 1881, he 
assigned his entire interest in said certificate to cross-plaintiff 
Basye, and delivered it to the assignee, in consideration and pay- 
ment of $50, which decedent then owed to Basye, and for the further 
consideration of $450 in cash paid by Basye to the deceased at the 
time of assignment, and the agreement of Basye to pay all dues, 
levies and assessments thereafter to become payable to said associa- 
tion on account of said membership. It is admitted on this hearing 
that the assignee did so pay all such future dues, etc., amounting to 
$63, and that he has paid $55 for necessary expenses in getting up 
proofs of loss etc. This action is brought by the administrator of 
said decedent, who died intestate, without issue, he never having 
been married. The corporation, said Basye, and a sister and two 
nephews and a niece of decedent, his only heirs at law, are made 
defendants. 

The fund which the administrator, the assignee and the heirs at 
law respectively assert an absolute right to, by reason of said mem- 
bership and death of the member, is $4,000, which the association is 
ready to pay to the rightful owner. 

The assignee files his answer and counter claim against the asso- 
ciation and the heirs at law, to which the latter interpose a general 
demurrer, and the case has been submitted on that demurrer. 
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The question raised by the demurrer is: Did any interest in 
the fund in contest pass to the assignee by the assignment; if so, 
what ? 

Unless the assured had an “interest” in the fund or in the con- 
tract of insurance, he assigned no such “interest.” 

Did he have any such interest ? 

The answer to these questions must be determined by the charter 
of the association, considered in conjunction with the object of its 
creation, and the general principles of the law of life insurance. 

The assured could not change the rights of those, who by the 
charter are declared to be the beneficiaries, except in the mode, and 
to the extent therein indicated. Masonic Mutual Life Insurance 
Company vs. Miller, reported in 13 Bush., 494. 

The object for which the association was authorized may be said to 
beto provide a fund to be paid at the death of each member thereof to 
his “legal heirs,” or to the “ beneficiary” of the deceased member ; 
and, in the discretion of the Board of Directors, to further provide 
for the relief of sick or disabled members, within certain specified 
limits. Sections one and five of charter. 

Section three provides that each member “ shall receive a life- 
membership certificate, which shall express on its face the obligations 
of such member, and the benefits to accrue to the legal heirs or ben- 
eficiary of the same in the event of death.” 

Section five provides for the payment of the fund to the legal heirs 
or the beneficiary of the deceased. 

Section eight provides that the “interest ” of every member shall 
be exempt from “any debt, liability or legal or equitable process 
against him, or which may alienate the benefits from the legal 
heirs.” 

The “legal heirs or beneticiary ” of a deceased member are men- 
tioned at least three times in the charter as the individual, or in- 
dividuals, who shall be entitled to receive the “benefits,” and in no 
instance is there a comma separating the words “ legal heirs or bene- 
ficiary.” 

The Board of Directors are authorized to “make by-laws,” not 
inconsistent with “the purposes of the corporation or with the laws 
of the land.” Section one. 

The certificate in question, on its face, is made payable to the “ es- 

ate of John R. Throckmorton.” 

Section six of the by-laws provides for the payment ‘“ to the bene- 


> 
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ficiary named in the application, or as the deceased may have directed 
by will.” 

In this case there was no specific person or persons named as 
the beneficiary, in any way, until long after the contract of insurance 
was closed. 

If the word “ estate” has several meanings, “in its most exten- 
sive sense, it is applied to simply everything of which riches or fort- 
unes may consist.” Law Dictionary. 

Strictly considered, the provision to pay to the “estate of John R. 
Throckmorton ” would require the fund to constitute part of his 
“estate,” provided he had no power to name a specific beneficiary 
after the completion of the contract, except by will. 

It is provided in the sixth by-law that the benefits shall accrue to 
the “legal heirs” or beneficiary in event of death. 

The first by-law states the object of the association to be “to se- 
cure to the families of its deceased members such pecuniary aid as 
is provided for in its charter.” This provision can not change the 
“object” as expressed in the charter, and unless the charter limits 
the beneficiaries to the families of deceased members, it can not be 
done by a by-law. It may be considered as an expression of the 
meaning of the charter by the Board of Directors, in an effort to as- 
certain that meaning. 

The provision in section eight of the charter, exempting the “ in- 
terest” of every member from debts, etc., seems to imply that every 
member had an “interest” which might be subjected by creditors 
but for the exempting clause. 

What interest? Certainly not such as could by enjoyed only 
after death. That “interest” must be either the right to name a 
specific person as the beneficiary, or else the right to assign the benefit 
of the insurance during his life, in any way not contrary to the law 
of life insurance in general. This is no express limit in the charter 
upon his power-to name a beneficiary at any time by assignment of 
the certificate or otherwise. 

The use of “legal heirs or beneficiary,” without any separation 
by a comma, might with some reason be held to indicate an inten- 
tion to limit the beneficiaries to the “heirs at law’ of the member, 
but that construction would exclude the wife or widow, and it is dif- 
ficult to conclude that the Legislature intended to deprive the mem- 
ber of the right to name his own wife as the beneficiary of his 
choice. Ifthe “legal heirs” and they alone could be the beneficiaries, 
why is the additional expression, “or beneficiary,” so often used ? 
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If it had been intended that only the “legal heirs” might be bene- 
ficiaries, then there was neither necessity or propriety for the alter- 
nate expression “or beneficiary.” The provision for payment to 
the “legal heirs” was all that was required, if no other could be 
named as “beneficiary,” and the only effect of adding the words 
“or beneficiary” was to render obscure that which without them 
would be clear and unmistakable. | 

The provision that “no part of the interest of a member should 
be subject to legal process for debt, which might alienate the bene- 
fits from the legal heirs,” was not intended to limit the power of the 
assured to name a beneficiary of his choice, but to exempt his “ in- 
terest ” from the claims of creditors. 

If the assured, when he concluded the contract of insurance, had 
designated some certain person or persons as the “ beneficiary ” of 
his choice, he would, by that act, have exhausted his “interest” in 
the insurance contract, for in that event the interest or right of the 
beneficiary specifically named could not be divested by any act of the 
assured, without the consent of the beneficiary named. (See Robin- 
son vs. Duvall and Duvall vs. Goodson, executor, reported in Ken- 
tucky Law Reporter.) 

It is settled law that a contract of insurance upon the life of one, 
in whose life the beneficiary has no insurable interest, is not a valid 
contract. “Such a policy would constitute what is termed a wager 
policy, or a mere speculative contract upon the life of the assured, 
with a direct interest in its early termination.” 

Such contracts, independently of any statute on the subject, are 
condemned as being against public policy. 

In general, an insurable “interest,” which takes a contract out of 
the class of wager policies, may be stated to be such an interest as 
exists in a creditor or surety of the assured, or such as arises from 
the ties of blood or marriage, in such relations to the assured as will 
raise a reasonable presumption of an expectation of benefit from the 
continuance of his life or of such natural affection as will tend to 
create a desire to protect his life. 

If the policy is taken out for the benefit of the assured or his es- 
tate, ordinarily he may assign it to any one for value, if done in good 
faith, without prejudice to the rights of his creditors; or he may de- 
vise it. Can he sell or assign it to anyone who has no insurable in- 
terest in his life? or if he assigns to a creditor, is the interest of the 
creditor limited to the amount owing? 

These questions have arisen, under somewhat different circum- 
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stances, in several of the State courts and in the United States 
courts, and there is a conflict in their decisions. See Franklin Life 
Insurance Co. vs. Hazzard, in Indiana; Stevens vs. Warren, 101 Mass., 
564, and Warnock vs. Davis et. al., recently decided by the Supreme 
Court of the United States. 

While this exact question has never been decided by the Appel- 
late Court of this State, it is the opinion of this court that the law 
ought to be, and is, opposed to speculations in human life, and that 
the assignment of a policy to one having no insurable interest in the 
life of the assured or such an assignment to a creditor, so far as its 
real value exceeds the amount owing at the time of payment is as 
much against public policy as the taking out of such a policy. 

It is further the opinion of the court, based upon the general 
principles and authorities cited, and upon the provisions of the char- 
ter in question, considered in connection with the conduct of the 
parties to the contracts in question, including the situation of the 
assured, that the words “to the estate of John R. Throckmorton,” 
as used in the said certificate, were intended to mean that in the 
absence of any designation by him of some certain beneficiary dur- 
ing his life, in some definite manner, that the “ benefits” should go 
to his “legal heirs,” and that until he had exhausted his “ interest” 
by designating a certain person as the “ beneficiary,” he might, by will 
or otherwise, so designate any one who had an insurable interest in 
his life, and that he did make the designation, by the assignment, to 
the extent of money paid to or for his benefit by his assignee, with 
legal interest thereon until paid, and that beyond such claim of the 
assignee he failed to sodesignate, aud hence held his “interest” to that 
extent at his death, and that, in default of any further designation, 
his remaining “interest,” being exempt from the claims of creditors, 
passed directly to his “legal heirs,” fhus giving a meaning to the 
clause exempting his “ interest,” and also to the words “ legal heirs” 
and to the words “or beneficiary,” in this instance “legal heirs” be- 
ing equivalent to heirs at law. 

Query : Do or do not “legal heirs” as used in the charter mean 
the persons, other than his creditors, that would take his estate in 
case he died intestate ? 

As the assignee obtained some interest in the fund, the demurrer 
must be overruled. See Gosling vs. Caldwell, 1 Lea, Tenn., Rep., 
454. 
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WAIVER OF BY-LAWS BY BENEVOLENT SOCIETY. 


New York Court of Common Pleas. 


FARRELL 
vs. 


MERCUR. 


The by-laws of a benevolent society provided that the members in case of acci- 
dent should be entitled to certain benefits, provided a certificate, properly 
indorsed, was furnished, showing that they were entitled to such benefits. 


Held, that the allowance of such a benefit to a member for a long time, with- 
out requiring the certificate, was a waiver of the by-laws and an admission 
of the justice of the claim. 


Van Brunt, J. 

This is an appeal from the judgment of the General Term of the 
Marine Court, affirming a judgment rendered at the Trial Term in 
favor of the plaintiff by Mr. Justice McAdam. The defendant was 
sued as president of a voluntary association of which the plaintiff 
was a member, composed of men engaged in the blasting operations 
at Hell Gate, the members of which paid in certain dues, and these 
formed a fund from which they were entitled to claim benefits in 
case they should be injured by any accident occurring upon the 
wonks. The pla‘ntiff, having been injured by an accident upon the 
works, was paid certain benefits, and further payments having been 
refused, brought this action to recover further benefits, claiming to 
be legally entitled to the same. The defendant insists that the 
plaintiff, not having complied with the constitution and by-laws of 
the association, is not entitled to benefits. An examination of the 
evidence shows that the business of the association was conducted 
in a very loose and informal way, and that it was the established 
practice to allow sick benefits to those who were injured, at the rate 
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of one dollar per day for the time during which they were unable to 
work; and on the sixteenth day of September, 1873, a resolution 
was passed authorizing the financial secretary to pay members who 
got hurt by accidents on the works at the rate of one dollar per day 
for all the time lost by said members, from the time of the accident 
until they were able to work, provided their claim be indorsed by 
their foreman and two members of the committee of management. 
In a few cases subsequently, however, the association seems to have 
passed upon claims for benefits. The plaintiff having been injured 
on the seventeenth day of September, 1878, received sick benefits 
above referred to, and was paid the sum of $290.50, which was a 
sum, however, at a rate somewhat less than one dollar per day. This 
action of the president and financial secretary in the payment of 
this money was never questioned by the association, nor was 
any pretense ever made that the plaintiff was not entitled to the 
money which he received. This recognition of the plaintiff's right 
to sick benefits, without demanding the furnishing of the certificates 
required by the resolution of September 16, 1873, would seem to 
be a waiver upon the part of the association of their production. 
In other words, the plaintiffs claim was admitted without formal 
proofs, and he was paid accordingly for a considerable length of 
time. The formal audits of the plaintiff's claim by the members of 
the association having thus been waived, I can not see how his rights 
to sick benefits could be determined except in the manner presribed 
by the constitution and by-laws of the association; but there is no 
claim that any such action has been taken. It is urged by the de- 
fendant that if the committee of management had the right to fix 
the amount of monthly or weekly allowance, they had all the power 
necessary to determine whether the plaintiff should have any allow- 
ance at all. This position is clearly false. The authority to fix the 
amount of the allowance is very different from the authority to de- 
termine whether a member was or was not entitled to any allowance. 
In the case at bar the record shows that the plaintiff was entitled 
to an allowance, and his right under the resolution of September 
16, 1873, to the amount thereof became determined by that resolu- 
tion. There does not seem to be anything in the language of this 
resolution which confines its action to those cases of accident which 
had then occurred, and that such was not the understanding of the 
members of the association seems to be established by the action 
taken in respect to the plaintiff. 

An examination of the record seems to show that the conclusion 
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of the learned justice who tried this action was correct, and the judg- 
ment should be affirmed, with costs. 
Daty, C. J., and Bracu, J., concurred. 


POLICY AS EVIDENCE OF DAMAGES.—INSTRUCTIONS 


Appellaie Court of Illinois.—First District. 


STANDARD FIRE INS. CO. 
vs. 


MARGARET L. WREN. 


An open policy is no evidence of the value of the property destroyed, and the 
company defendant is entitled to instructions to that effect. 


Where the occasion for such instructions arises after final argument to the 
jury has begun, a rule requiring instructions to be previously given is un- 
reasonable. 


Failure of the judge to note the request for instructions, is no excuse for not 
giving them. 


Battey, J. 

This was an action of assumpsit brought by Margaret J. Wren, 
against the Standard Fire Insurance Company, to recover for a loss 
under a policy of insurance issued by the defendant to the plaintiff. 
By the policy, the defendant insured the plaintiff for the term of one 
year, from the 14th day of May, 1877, against loss or damage by fire 
to the amount of $1,500, on the saloon furniture and fixtures, pool 
table and stock of liquors, cigars, etc., contained in a building occu- 
pied by her as a saloon. On the 6th day of August, 1877, a fire oc- 
curred by which the property insured, or a considerable portion of 
it, was damaged or destroyed. The principal controversy at the trial 
turned upon the question of the amount and value of the property 
insured at the date of the loss, and on that question the evidence was 
conflicting, confused, and in some respects unsatisfactory. The de- 
fendant asked the court to give to the jury among other instructions, 
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the following, which was refused : “ The jury are instructed that the 
amount of the policy is no evidence of the amount or value of the 
stock, furniture or fixtures at the time the policy was issued.” There 
can be no doubt, we think, that this instruction states the law cor- 
rectly. 

The policy is not a valued, but an open one, and no value was 
placed upon the property in any form, either in the policy itself, or 
in any application or other paper executed by the parties at the time 
the insurance was effected. 

By the terms the policy insured the plaintiff “ against loss or dam- 
age by fire to the amount of $1,500,” that amount being distributed 
in various sums on the several items of property. The amount of 
loss or damage to be adjusted according to the actual cost value of 
the property at the time of the loss. 

Here was no admission, either express or implied, that at the date 
_ of the policy the property insured was worth the sum named in the 
policy or any other sum, but the value was left to be determined by 
evidence after a loss. The appellee’s counsel, however, does not call 
in question the correctness of said instruction, but its refusal is 
sought to be justified by the following rule of practice adopted and 
in force in the court below. 

“ All instructions on the part of the plaintiff and defendant must 
be presented to the court before the commencement of the final ar- 
gument to the jury or they will not be examined by the court.” The 
instruction was presented to the court during the final argument to 
the jury. 

The record shows, however, that when the evidence :at the trial was 
closed, the counsel for the plaintiff waived the opening argument to 
the jury, and only made a closing argument in reply to the argument 
ofthe defendant’s counsel ; that in his closing address, in order to 
show the amount of merchandise in the saloon at the time of the 
fire, he called the attention of the jury to the amount, viz., $1,000, 
insured on the liquors, cigars, etc., and argued that the amount of 
the insurance was evidence of the value of the merchandise on hand 
at the date of the policy, and that by deducting from that sum the 
sales up to the date of the fire which, as he construed the evidence, 
amounted to $375, left $625, us the value of the merchandise on hand 
at the time of the fire. While he was making such argument the 
defendant’s counsel drew and presented to the court the foregoing 
instruction. The judge who presided at the trial certifies that dur- 
ing the closing argument he was engaged in the examination of in- 
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structions, and did not check said statements of counsel or that his 
attention was not called to them until after the jury had brought in 
their verdict. 

It is a well established principle, that all courts of record possess 
an inherent power to adopt and establish rules of practice, but such 
rules, in order to be valid, must be reasonable. Beveredge vs. Hew- 
itt, 8 Brad., 467, 

It is no doubt reasonable, ordinarily, for the Circuit Court to re- 
quire counsel {o hand up their instructions before the commence- 
ment of the final argument to the jury, so as to give the judge time 
to examine and pass upon them with due deliberation. But where 
the occasion for the instruction arises after the final argument has 
commenced, such rule is manifestly unreasonable, as it altogether de- 
prives the party of his right to have the jucy properly instructed in 
construing the rule of the Circuit Court above cited, then we must 
hold that it can have no application to instructions, the occasion for 
which arises after the expiration of the time limited by the rule. 
The instruction in this case having been drawn and presented to the 
court with all reasonable dispatch after the course of counsel’s argu- 
ment gave rise to the necessity for such instruction, it must be held 
to have been presented in apt time, and it became the duty of the 
court to give it to the jury. Nordo we see that the error is at all ob- 
viated by the fact that the judge was engaged in examining the in- 
structions already presented, and did not hear or observe the re- 
marks of counsel which made the instruction necessary. The de- 
fendant’s counsel in handing up the instruction, had a right to sup- 
pose and presume that the judge heard and was aware of what had 
occurred in his presence, and was therefore excused from calling his 
attention to it. The fact that the judge did not hear.the remarks of 
counsel, rendered the instruction no less prejudicial tothe defendant, 
and on being advised of what had thus escaped his attention, he 
should have made amends to the defendant by awarding him a new 
trial. 

y For the error in refusing to give said instruction, the judgment 
will;be reversed and the cause remanded. 

Judgment reversed. 





